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      Government employees are prohibited from 

participating personally and substantially in a particular 
government matter that will have a direct and 
predictable effect on their financial interests, including 
the financial interests of others, which are attributed to 
the federal employee.  

  
 Purpose:  To prevent an employee’s personal interests 

from influencing Government decisions   
 

 
 

 
 
 



 Only OGE is authorized to issue 
 They are housed in 5 CFR 2640 
 They apply automatically (unless you have a statute 

or regulation that trumps them) 
 They mitigate both the conflict AND any 

appearance concerns 



 
1. Will the outcome of the Government matter have 

an effect upon the identified interest? 
2. Can you identify a potential exemption? 
3. Does the exemption cover this type of financial 

interest? 
4. Does the exemption cover this type of particular 

matter (if applicable)? 
5. Where applicable, does the $ value of the interest 

meet the de minimis thresholds of the exemption? 
 





 
 
An employee of the FDA will be working on reviewing and 
approving requests by drug companies for new medicines.  
The employee’s investment portfolio consists of:  
 

•  $100,000 invested in the Janus Emerging Markets Fund 
 

•   $55,000 invested in the  Fidelity Japan Fund 
 
•   $20,000 invested in Vanguard Health Care Fund 
 

•   $75,000 invested in Ishares US Consumer Goods Fund 
 

 
 

 
 

 
 

  
 



Matters: 
Drug approvals  
 
Interests: 
Pooled investment vehicles 



5 CFR 2640.201  
 
Exemptions for interests in mutual funds,  
unit investments trusts and employee benefit 
plans   



Mutual fund means an entity which is registered as a 
management company under the Investment Company 
Act of 1940, as amended (15 U.S.C. 80a–1 et seq. ). For 
purposes of this part, the term mutual fund includes 
open-end and closed-end mutual funds and registered 
money market funds. 

5 CFR § 2640.102(k) 





Fidelity Japan   
 
MUTF:  FJPNX - NAV as of Sept 4 4:00 
PM ET 
15.43+0.23 (1.51%) 
 
 







     Exchange Traded Funds (ETFs) 
 
 
     Most exchange-traded funds are: 
 

•organized either as open-end investment management 
companies or as unit investment trusts 
•registered with the Securities and Exchange Commission 
(SEC) under the same statutory authorities as traditional 
mutual funds  
•qualify for the exemptions in 5 C.F.R. Part 2640 for mutual 
funds and unit investment trusts. 

 
Source: Public Financial Disclosure: A Guide to Reporting Selected Financial 
Instruments 
 

 



ETFs invested in commodities and commodity 
futures usually do not meet the definitions for 
mutual fund or unit investment trust 

 



Janus Emerging Markets Fund 

Fidelity Japan Fund 
 

 

 
Vanguard Health Care Fund 

iShares  U.S. Consumer Goods 

Is it a mutual fund? 

status check 

 
 



Does the mutual fund have a stated policy of 
concentrating its investments in an industry, 
business, single country other than the United 
States, or bonds of a single State within the United 
States? 

5 CFR § 2640.102(a) 



Diversified Excepted Investment Fund 
Conflict of Interest Concept 
Determines if Fund is Exempted from 18 
USC 208 

Financial Disclosure Concept 
Determines if Holdings of Fund are 
Reportable under the EIGA Financial 
Disclosure requirements 

Defined in 5 CFR § 2640.102(a) 
 

Defined in 5 CFR 2634.310(c)(2) 

A mutual fund registered with the SEC 
that has no stated policy of concentrating 
investments in any one industry, business, 
country other than the US, or bonds of a 
single State within the US  

3-prong test: 
1) Widely held  
2) Publicly traded or available, OR widely 

diversified  
3) Independently managed 

 

Important:  Just because something qualifies as an EIF does not mean that it automatically 
qualifies as a diversified mutual fund that is exempt from 18 U.S.C. § 208.  You must check 
to see that it qualifies for the diversified mutual fund exemption.  



 

EIF = Reporting 
Diversified = Conflicts 

 
EIF ≠ No Conflicts 

 



Program

DO-00-030 



 The investment seeks long-term growth of capital. 
The fund pursues its investment objective by 
investing, under normal circumstances, at least 
80% of its net assets in securities of issuers in 
emerging market countries. It normally invests in 
securities of issuers that (i) are primarily listed on 
the trading market of an emerging market country; 
(ii) are incorporated or have their principal 
business activities in an emerging market country; 
or (iii) derive 50% or more of their revenues from, 
or have 50% or more of their assets in, an emerging 
market country. 



Fidelity Japan Fund 

 The investment seeks long-term growth of capital. The 
fund normally invests at least 80% of assets in securities 
of Japanese issuers and other investments that are tied 
economically to Japan. 



 The investment seeks long-term capital 
appreciation. The fund invests at least 80% of its 
assets in the stocks of companies principally 
engaged in the development, production, or 
distribution of products and services related to the 
health care industry. These companies include, 
among others, pharmaceutical firms, medical 
supply companies, and businesses that operate 
hospitals and other health care facilities. It may 
also consider companies engaged in medical, 
diagnostic, biochemical, and other research and 
development activities. The fund may invest up to 
50% of its assets in foreign stocks.  



 The investment seeks to track the investment 
results of an index composed of U.S. equities in 
the consumer goods sector. The fund generally 
invests at least 90% of its assets in securities of 
the underlying index and in depositary receipts 
representing securities of the underlying index. 
It seeks to track the investment results of the 
Dow Jones U.S. Consumer Goods Index), 
which measures the performance of the 
consumer goods sector of the U.S. equity 
market. The fund is non-diversified.  



 The Fund seeks investment results that correspond 
generally to the price and yield performance, 
before fees and expenses, of United States 
consumer goods stocks, as represented by the Dow 
Jones United States Consumer Goods Index. The 
Underlying Index measures the performance of the 
consumer goods sector of the United States equity 
market. The Underlying Index includes companies 
in a range of industry groups, which include 
automobiles and parts, beverages, food producers, 
household goods, leisure goods, personal goods 
and tobacco.  



Janus Emerging Markets Fund 

Fidelity Japan Fund 
Sector fund not eligible for diversified 
exemption 
 

 

X
 Vanguard Health Care Fund 

Sector fund not eligible for diversified 
exemption 

iShares  U.S. Consumer Goods 

Is the fund diversified? 

status check 

 
X 



 
Is the aggregate market value of the employee’s 
interests in all sector mutual funds that 
concentrate in the same sector and have one or 
more holdings that might be affected by the 
particular matter $50,000 or less? 
 
          5 CFR § 2640.201(b)(2) 



Janus Emerging Markets Fund 

Fidelity Japan Fund  
$55,000 is above the de minimis for sector 
funds  
 

 
x
 Vanguard  Health Care Fund 

$20,000 is below the de minimis for sector 
funds 

iShares  U.S. Consumer Goods  
 

Exemptions for mutual funds 

status check 



JAPAN TOBACCO INC 

ASTELLAS PHARMA INC 

EAST JAPAN RAILWAY CO 

HOYA CORP 

HONDA MOTOR CO LTD 

RAKUTEN INC (TOKYO) 

MITSUBISHI UFJ FINL GRP INC 

MITSUI FUDOSAN CO 

SOFTBANK CORP 

MITSUI & CO LTD 



• Astellas and Medivation Receive Priority Review from FDA for XTANDI® 
(Enzalutamide) Capsules In Chemotherapy-Naive Advanced Prostate Cancer 

 
 
• FDA Grants QIDP Designation to Astellas Candidiasis Treatment 
 
• FDA Grants Astellas Qualified Infectious Disease Product Designation for 

Isavuconazole for the Treatment of Invasive Aspergillosis 
 
 
 
 
 
 
 
 
 
 
 





 
 

One of your employees will be assigned to work on a 
regulation banning the use of phthalates in children’s 
products.  
 
The employee’s spouse and 12 year old son own 
$5,000 each in  Mattel stock.  The employee also has 
$4,000 worth of stock in Toys R Us.   
 

  
 

 
 
 

 
 

  
 



Matter: 
Regulation banning phthalates in children’s toys.  
 
Interests:   Stock 

Mattel (toy manufacturer)  
 

Toys “R” Us: (sells toys and markets their own toy 
brand)  

 
 

  



5 CFR 2640.202   
 
Exemptions for interests in securities  



A security is… 5 CFR 2640 .102(r) 
 
Security means common stock, preferred stock, 
corporate bond, municipal security, long-term Federal 
Government security, and limited partnership interest…  
 
 
Publicly traded… 5 CFR 2640.102(p)  
means  a security  (as defined in (r)) that is..."Registered 
with the Securities and Exchange Commission pursuant 
to section 12 of the Securities Exchange Act of 1934 (15 
U.S.C. 78 ) and listed on a national or regional securities 
exchange or traded through NASDAQ“   
 







 Dell 
 Bechtel 
 Mars 
 Ernst & Young LLP 
 Wegmans Food Markets, Inc. 
 S.C. Johnson & Son, Inc. 



Toys “R” Us - private 

 

Publicly traded securities 

status check 

Mattel 

X 



 
 

 Particular matters involving specific 
parties (contracts, grants, litigation, etc.)  

 

 Particular matters of general 
applicability (regulations, policies, etc. 
that focus on the interests of a discrete 
and identifiable class of persons) 

 
 
 

 
 



Specific Parties General Applicability 

• No more than $15,000 
aggregate in all affected 
parties 

• No more than $25,000 
aggregate in all affected 
parties and non-parties.   

• No more than $25,000 in 
one affected entity; no 
more than $50,000 
aggregate in all affected 
entities.   



Interests: 
$4,000 in Toys “R” Us stock  
(No exemption; another remedy needed) 
 
$10,000 in Mattel stock 
 
 
 
 
 
 
 
 

$25,000 or less in any single affected entity 

 
$50,000 or less in all affected entities 

 
 

 Matter of General Applicability:   
 A regulation to ban phthalates in toys 





 
 

 
  

 
 

 
 

 
 

  
 

You are a scientist at DoE, and have been since 
2014.  Before that you worked at University of 
Maryland for 30 years. U of M provided you 
with a 401(k) plan, through which you are 
invested in a fund with hundreds of assets.  
One of the assets is $16,000 of EnergyOne, Inc. 
stock.  You have been asked by DoE to review 
applications for an alternative energy research 
grant, and one of the applications is from 
EnergyOne. 



5 CFR 2640.201(c)   
 
Exemptions for interests in employee benefit 
plans  



5 CFR 2640.201(c) houses four exemptions related 
to retirement plans. 

 
First:  You may participate in any matter where 

the disqualifying financial interest arises from 
the underlying holdings of the Thrift Savings 
Plan. 
 
 



 
     You may participate in any matter where the 

disqualifying financial interest arises from the 
underlying holdings of pension plan established by 
a State Government or a subdivision of the State 
for State/local employees. 
 



 
 

 
  

 
 

 
 

 
 

 
 

     You are an employee at the Department of Justice. 
Your spouse works for Aberdeen consulting firm 
that provides her with a 401(k) plan.  Through that 
401(k) the spouse has selected to invest in an 
Aberdeen created and managed fund that holds 10 
individual stocks focused on the energy sector.  The 
spouse currently holds $20,000 in one of the 
holdings in the fund, the XYZ Corp.  DOJ has asked 
you to participate in litigation against XYZ Corp.   



 
 

 
  

 
 

 
 

 
 

 
 

     You are an employee at the Department of Justice. 
Your spouse works for the Aberdeen consulting firm 
that provides her with a 401(k) plan.  Through that 
401(k) the spouse has selected to invest in a fund 
managed by Integrity, Inc. that holds 50 individual 
stocks that track the Russell Top 50 Index .  The 
spouse holds $20,000 in one of the holdings in the 
fund, the XYZ Corp. DOJ has asked you to 
participate in litigation against XYZ Corp.   



 You may participate in any matter where the 
disqualifying financial interest arises from the 
underlying holdings of a diversified employee 
benefit plan that: 

(1) is administered by an Independent Trustee, and 
(2) doesn’t have a profit-sharing or stock bonus 

component, so long as 
(3) You, or a person named in 208(a), doesn’t select or 

designate specific  portfolio investments. 



Does not have a stated policy of concentrating its 
investments in an industry, business, single country 
other than the United States, or bonds of a single 
State within the United States  and, in the case of an 
employee benefit plan, means that the plan’s 
trustee has a written policy of varying plan 
investments. 



5 C.F.R. part 2640 (§ 208 Interpretation, exemptions, waivers) 
 
DAEOgrams 
DO-00-030 Diversified and Sector Mutual Funds 
DO-06-029 “Particular Matter Involving Specific Parties,” “Particular Matter,” 

“Matter” 
DO-07-006 Waivers Under 18 U.S.C. § 208 

 

Financial Instruments 
Nominee & New Entrant 278 Guide 
Public Financial Disclosure: A Guide to Reporting Selected Financial Instruments 


	2640 Exemptions That All Nominee Reviewers Should Know
	18 U.S.C. § 208 
	A few words about exemptions
	Analysis Process
	MutuAl Funds and Unit Investment Trusts
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Caution:
	Slide Number 16
	Slide Number 17
	Diversified vs. EIF
	REMEMBER
	Slide Number 20
	Janus Emerging Markets Fund
	Slide Number 22
	Vanguard Health Care Fund
	Ishares US Consumer Goods
	Ishares US Consumer Goods
	Slide Number 26
	Slide Number 27
	Slide Number 28
	Top 10 Holdings – Fidelity Japan
	 �Astellas and FDA interactions
	PUBLICLY TRADED SECURITIES
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Slide Number 37
	Other Privately Held Companies
	Slide Number 39
	Slide Number 40
	Slide Number 41
	Slide Number 42
	EMPLOYEE BENEFIT PLANS
	Slide Number 44
	Slide Number 45
	5 C.F.R. 2640.201(c)
	5 C.F.R. 2640.201(c)(1)(ii)
	Slide Number 48
	Slide Number 49
	5 C.F.R. 2640.201(c)(1)(iii)
	Diversified under 2640.102
	Resources�www.oge.gov�

