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Background: 

The Federal Advisory Committee Act (FACA) 5 U.S.C., 

App., and the FACA Implementing Regulations (41 CFR 

102-3) provide the basis for and guidance concerning the 

management and operation of federal advisory 

committees (FACs).  
 

Regardless of whether a FAC is Presidential, statutory, 

or discretionary, it will require a formal federal advisory 

committee charter before it can conduct business.  The 

charter marks the formal establishment of the FAC. 
 

A charter contains certain specific components, and 

requires specific approval and handling.  This guidance 

document provides a combination of statutory, 

regulatory, and best practice guidance to ensure proper 

charter preparation.  Transparency and clarity are the 

primary objectives. 
 

Current statutory and regulatory requirements for the 

components of a FAC charter are identified in §9 of 

FACA (5 U.S.C. App.), and are repeated in the FACA 

implementing regulations in 41 CFR 102-3.75.  The 

guidance provided in both documents is broad and 

leaves room for interpretation.  As a result, some 

departments and agencies choose a minimalist approach 

to writing charters, while other departments and 

agencies provide excessive information, some of which is  
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better suited to advisory committee by-laws or operating 

instructions.  Insertion into the charter of excessive and 

often unnecessary procedural requirements can leave the 

department or agency subject to legal challenge. 

Introduction: 

This guidance is provided by the GSA Committee 

Management Secretariat (“Secretariat”) to help executive 

agencies comply with federal statutes regarding 

preparation of charters in the establishment of federal 

advisory committees (FACs).  The Secretariat provides 

interpretation of statutory language in the Federal 

Advisory Committee Act, clarification of regulatory 

language contained in the FACA implementing 

regulations (41 CFR 102-3), and best practice guidance 

for writing effective and compliant advisory committee 

charters. 
 

It is GSA’s goal to ensure agencies produce FAC 

charters that provide the necessary information to inform 

readers without adding unnecessary litigation risk, while 

at the same time, meeting the requirements of FACA, the 

FACA implementing regulations, guidance from GAO 

and other appropriate sources, and ensuring transparency 

and clarity. 
 

Consultation with GSA: 
 

For discretionary FACs, agencies are required to consult 

with the Secretariat when they establish, reestablish, or 

renew an advisory committee, or when they make major 

amendments to an existing advisory committee charter.  

Although agencies are not required to consult with the 

Secretariat for non-discretionary advisory committees,  
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the Secretariat requests that agencies provide a draft copy 

of the charter for format and content review.  Our 

experience and knowledge concerning the format and 

content of charters will help agencies produce a well 

written charter that will limit mistakes and problems. 
 

Frequently Asked 
Questions: 

1.  Who prepares the charter for a FAC? 

The agency creating or housing the FAC 

will prepare the charter.  In most cases, the 

charter will be drafted by the Designated 

Federal Officer (DFO) assigned to the 

committee.  If the DFO is not yet appointed, 

the charter may be drafted by staff of the 

office that will support the FAC.  In some 

agencies, the Committee Management 

Officer (CMO) may be involved.  GSA does 

not prepare agency charters. 

2.  Can an agency ask GSA for informal advice in 

the development or preparation of a new charter? 

Yes.  GSA encourages informal 

coordination between the CMO and GSA 

regarding the format and content of new 

advisory committee charters. 

3.  How long should a typical charter be?  What 

should be included?  

As noted elsewhere in this guidance, there 

are 15 statutory and recommended 

components that should be incorporated into 

a FAC charter.  Typically, this will require 

about two or three pages. 

4.  Does a charter have to be signed for it to be 

approved? 

No.  An approval signature is not required.  

Some agencies have the approving official 

sign a separate approval document and, in 

some cases, agency officials do sign the 

charter.  That is an agency decision. 

5.  Should a charter for a non-discretionary advisory 

committee contain extensive language from the 

enabling document or statute? 

No.  The enabling document should be 

properly cited in the charter, and where 

appropriate, clarification can be included in 

the charter to briefly explain details relevant 

to the 15 charter components (see below). 

6.  Should a charter for an advisory committee 

contain language that prescribes behavior of 

advisory committee members? 
 

No.  The charter sets parameters for the 

committee as an entity, and should not set 

behavior for specific individuals (e.g., 

guidance on ethics).  Such language is best 

conveyed in appointment letters. 
 

7.  Are the charter filing requirements for major and 

minor amendments the same? 
 

Yes.  All amended charters are required to 

be filed as outlined in the Charter Filing 

Requirements section below.  Amending any 

existing advisory committee charter does not 

constitute renewal of the advisory 

committee. 
 

8.  Are subcommittees required to file a charter? 
 

Subcommittees that report directly to a 

Federal officer or agency require a formal 

charter and must follow the same public 

notification and filing procedures as the 

parent committee.  

 

Format and Content of an 
Advisory Committee 
Charter: 

 Before you do anything else, agency staff or 

Designated Federal Officers (DFOs) who are 

developing an advisory committee should first 

contact the Committee Management Officer 

(CMO) at your agency for advice and guidance. 
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 The purpose of the advisory committee charter 

is to specify the committee’s mission or charge, 

and general operational characteristics (not 

membership behavior).  The charter should 

include all of the statutorily required 

components, as well as five other components 

(*) that are not explicitly required (at this time) 

but improve the overall charter and provide 

valuable additional information for interested 

parties.  The fifteen sections, in order, are: 
 

1.  Committee’s Official Designation (Title).  
Provide the committee’s exact legal name. 

 

* 2.  Authority.  Provide the authority for the 

establishment of the committee (e.g., cite the 

statute, Executive Order, or note that the 

committee is agency authority) and reference 

that the committee is being established in 

accordance with the provisions of the Federal 

Advisory Committee Act (FACA), as amended, 

5 U.S.C. App. 
 

3.  Objectives and Scope of Activities.  

Describe the objectives and scope of the 

committee’s mission or charge. 
 

4.  Description of Duties.  Describe the 

particular functions the advisory committee is 

expected to perform.  In the absence of specific 

statutory authority or Presidential directive to 

the contrary, these duties must be advisory only. 
 

5.  Agency or Official to Whom the 

Committee Reports.  Identify the agency or 

official (by title or position) to whom the 

advisory committee provides its advice.  

Normally, this is the agency head. 
 

6.  Support.  Identify the agency (and 

component/office) responsible for providing 

necessary support for the committee. 
 

7.  Estimated Annual Operating Costs and 

Staff Years.  Provide the estimated annual fiscal 

year costs to operate the advisory committee in 

dollars and staff years (in full-time equivalent, 

or FTE).  The cost expenditure categories used 

in the Annual Comprehensive Review of 

Federal Advisory Committees should be used to 

estimate these costs.  The cost estimates include 

the salary cost of staff support with benefits. 
 

* 8.  Designated Federal Officer.  This 

paragraph should indicate that a full-time or 

permanent part-time employee, appointed in 

accordance with agency procedures, will serve 

as the DFO (or designee).  It should also state 

that the DFO will approve or call all of the 

advisory committee’s and subcommittees’ 

meetings, prepare and approve all meeting 

agendas, attend all committee and subcommittee 

meetings, adjourn any meeting when the DFO 

determines adjournment to be in the public 

interest, and chair meetings when directed to do 

so by the official to whom the advisory 

committee reports. 
 

9.  Estimated Number and Frequency of 

Meetings.  Provide the estimated number of 

meetings anticipated within a fiscal year and, if 

known, how frequently (e.g., “approximately 

every four months”) the meetings will occur. 
 

10.  Duration.  State the period of time 

anticipated to be necessary for the advisory 

committee to carry out its purposes.   For a 

committee that will exist for a longer period, 

“continuing” is appropriate. 
 

11.  Termination.  Provide the committee’s 

termination date, if less than two years from the 

date of the committee’s establishment. 
 

* 12.  Membership and Designation.  Provide 

the estimated number of members, a description 

of the expertise required, and/or groups to be 

represented in order to achieve a fairly balanced 

membership and whether the committee will be 

composed of Special Government Employees 

(SGEs), Representative members, Regular 

Government Employees (RGE), or members 

from several categories. 
 

* 13.  Subcommittees.  Provide a statement as 

to whom (the agency) has the authority to 

create subcommittees and states that 
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subcommittees must report back to the 
parent committee, and must not provide 

advice or work products directly to the 

agency.   

 

* 14.  Recordkeeping.  State that the records of 

the committee, formally and informally 

established subcommittees, or other subgroups 

of the committee, shall be handled in 

accordance with General Records Schedule 26, 

Item 2 or other approved agency records 

disposition schedule.  These records shall be 

available for public inspection and copying, 

subject to the Freedom of Information Act, 5 

U.S.C. 552. 

 

15.  Filing Date.  This is the date that the 

charter is filed with Congress.  See Charter     

filing Requirements section for more 

information. 
  

Public Notification 
Requirements: 

A notice to the public in the Federal Register is required 

when a discretionary advisory committee is established, 

renewed, or reestablished.  Upon receiving notice from 

the Secretariat that its review is complete, the agency 

must publish a notice in the Federal Register announcing 

that the advisory committee is being established, 

renewed, or reestablished.  For the establishment of a 

new advisory committee, the notice also must describe 

the nature and purpose of the advisory committee and 

affirm that the advisory committee is necessary and in 

the public interest. 

Notices of establishment and reestablishment of advisory 

committees must appear at least 15 calendar days before 

the charter is filed, except that the Secretariat may 

approve less than 15 calendar days when requested by 

the agency for good cause.  This requirement for 

advanced notice does not apply to advisory committee 

renewals, notices of which may be published 

concurrently with the filing of the charter. 
 

Charter Filing Requirements: 

No advisory committee may meet or take any action 

until a charter has been filed by the CMO or by 

another agency official designated by the agency 

head to act on the behalf of the CMO. 

To establish, renew, or reestablish a discretionary 

advisory committee, a charter must be filed with: the 

agency head; the standing committees of the Senate 

and the House of Representatives having legislative 

jurisdiction of the agency, the date of filing with 

which constitutes the official date of establishment 

for the advisory committee; the Library of Congress, 

Federal Advisory Committee Desk, Government 

Documents Section, 101 Independence Avenue, SE 

Washington, DC 20540-4174; and the Secretariat, 

by adding the chartered date to the Shared 

Management System (SMS).  Charter filing 

requirements for non-discretionary advisory 

committees are the same as those outlined above, 

except the date of establishment for a Presidential 

advisory committee is the date the charter is filed 

with the Secretariat. 
 

FACA WEB References: 

The Federal Advisory Committee Act (FACA) – 
http://www.gsa.gov/portal/content/100916  

Implementing Regulations (41 CFR 101-6 and 102-3) –  

http://www.gsa.gov/portal/content/104034 

Committee Management Secretariat Website - 
http://www.gsa.gov/portal/content/104514 

Finding FACA Information (www.eFACA.gov) or 

http://www.gsa.gov/portal/category/101111 

The GSA FACA Database (www.FACA.gov) or 

http://www.fido.gov/facadatabase/ 
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Ethics-related Investigations 
& Investigative Techniques 



...a little about the OCE... 
 
The Office of Congressional Ethics (OCE): 
 Investigates Allegations of Misconduct by 

Members, Officers, or Staff of the House of 
Representatives 



...and how we fit in... 



Investigations?  

You may think you don’t investigate, but... 



Investigations?  

vs 



Investigations...  

• Gathering Evidence  
 (...or talking to people) 
 

• Publicly Available Information  
 (...or gathering what you need)  
 

• The Reluctant Witness  
 (...or the reluctant advisee) 



Investigations...  

Gathering Evidence  
 (...or talking to people...) 
 



Investigations...  

Publicly Available Information  
 (...or gathering what you need...)  
 



Investigations...  

The Reluctant Witness  
 (...or the reluctant advisee...) 



Investigations.  



Questions?  

Omar S. Ashmawy 
omar.ashmawy@mail.house.gov 
(202) 225-9739 

 
 

 

Paul J. Solis 
paul.solis@mail.house.gov 
(202) 225-9739 

 
 

 



      Lorelei Kowalski,GSA  
      Dan Fort, EPA 
      Vince Salamone,OGE 
      September 23, 2014 



 
 

 What is the Federal 
Advisory Committee Act 
(FACA)? 

 
 Where do FACA and Ethics 

Intersect? 



What is FACA? 



     FACA Nuts & Bolts 
• Enacted in 1972 (5 U.S.C. App) 
• Applies only to the executive branch  
• Provides INDEPENDENT and accessible advice 
• Formalizes process for establishing, operating, 

overseeing & terminating advisory committees 
• Created the Committee Management Secretariat 
• Requires that committees are ADVISORY only 
• In FY13: 1,062 committees; $338M total cost; 68,700 

members  
• FACA regulations: 41 C.F.R. Parts 101-6 and 102-3 

 

 



How are Committees Created? 
Four Authorities: 

(1) Required by statute: Congress establishes by law, 
or directs an agency or President to establish 

 
(2)  Presidential Authority: The President or an 

agency establishes by Executive Order or other 
Presidential directive 

 
(3) Authorized by Statute: Congress authorizes, but 

does not direct, an agency or President to establish 
 
(4) Agency authority: An agency decides to establish 

under general agency authority 
 

 
 

 
  

 



       Key FACA Players 

• Committee Management Secretariat (GSA): Provides 
FACA oversight government-wide (prepares FACA 
regulations; issues guidance; provides daily policy 
support to agencies) [Section 7 of FACA]. 
 

• Agency Heads: Responsible for complying with 
FACA, and must assure committee members are 
reviewed for conformance with ethics requirements 
[Sections 5(c), 7(b) and (c), and 8 of FACA, 41 C.F.R. 
§102-3.105(a) and (h)]. 

•   
 
 



   Key FACA Players 
• Committee Management Officer (CMO): Manages an 

agency’s FACA program. [Section 8(b) of FACA; 41 
C.F.R. §102-3.105(c) and 3.115]. Get to know your CMO! 
 

• Designated Federal Officer (DFO):  The liaison between 
the agency and federal advisory committee, responsible 
for day-to-day committee management and operations 
[Section 10(e) and (f) of FACA; 41 C.F.R. §102-3.120]. The 
eyes and ears of the ethics official! 
 

• Agency FACA Attorneys and Ethics Officials: 
Collaborate early and often with CMOs and DFOs 
throughout the committee lifecycle.  Key to FACA 
operation! 
 



    Where Does FACA  
     Intersect with Ethics? 

 

At Every Stage of a Committee Lifecycle: 

• Agency Pre-planning: needed expertise, 
finding/selecting members 

• Committee establishment: Charter /Membership 
Balance Plan 

• Member appointments: Designations, appointment 
letters, financial disclosure  

• Meetings: Pre-meeting ethics review; ethics 
disclosures; meeting minutes 

 

 
 
 
 



Where Does FACA  
Intersect with Ethics? 

At Every Stage of a Committee Lifecycle (Continued): 

• Annual Review of Committee Need: GSA/Agency 
head 

• Advice to Agency: Independent advice 

• Committee termination: Post employment 
considerations 

Member designations identified in FACA database 
(www.faca.gov) 



Terminate 

Renew 

Life of a Federal Advisory Committee 

Engage 
Ethics 
Staff 

Coordi-
nate 
with 

Ethics 
Staff 

Ethics 
Input 

Critical 

Coordi-
nate 
with 

Ethics 
Staff 

Annual 
Ethics 

Require
-ments 

Potential 
Ethics 

Implica-
tions 

Member 
Ethics 

Implica-
tions 

Member 
Appoint-
ments 

Meetings Annual 
Review 

Advice to 
Agency 

Establish 
(Create) 

Agency 
Pre-

Planning 

Expertise/ 
Experience Needed 
(Committee Mission) 
Candidate ID & 
Selection Process 

Charter &  Member 
Balance Plan 
Candidate  ID & 
Selection Process 

Member 
Designations 
Registered 
Lobbyist? 
Appt/Invitation 
Letters 
Financial 
Disclosure 
Waivers? 
Agency Head Role 
FACA Database 

Pre-Meeting Ethics 
Review 
Public 
Notifications: 
Recusals, Waivers 
Meeting Minutes 

 
 

Member Appointments Continue, are Renewed, or End, or New Members Appointed   

 

GSA FACA Annual 
Review 
Agency Head Role 
FACA Database 

Committee 
Independent 
Advice 



 

Ethics Issues in   
Forming Advisory 

Committee 



 

What should ethics officials be most 
concerned about when an advisory 
committee is being formed? 
 

 
 
 
 



Designating the status of 
members  

 



DESIGNATION FOOTPRINT 
just the facts  

Member 
Designation 

Number  

Regular 
Government 
Employee 

  1,453 

Special 
Government 
Employee 

21,229 

Representative 
(non-employee)   9,400 



RISKS  
 

SGEs/REPs don’t know their roles 
 

Affect recruitment/independence 
 

Negative OGE plenary review/inspection 
 

Be noncompliant with FACA Rule responsibility  
 

Unnecessary litigation/publicity by outside groups  
 

Compromise a committee’s end product 
 
 



68) Does your agency have written 
policies or procedures for designating 
SGE status?*   
(Source: 2013 Agency Questionnaire) 

( ) Yes  39 (29%)  

( ) No   41 (30%)  

( ) N/A    55  (41%) 



FACA Rule Says 
 

DAEO should be consulted  
prior to appointing members. 
Appendix A to Subpart C of Part 102-3,  
Section IV, at 41 C.F.R. Part 102-3 

 
Agency must assure that the interests 
and affiliations of members are reviewed 
for conformance with ethics rules. 
41 C.F.R. § 102-3.105 

 
 
 
 



What to know about SGEs? 

They are special 
 
They are employees  
 
Duties are temporary 
 
Don’t have to pay 
them  
Provide independent 
judgment 

Limited rules apply  
 
See 5 U.S.C. 2105 
 
130 or less days/365 
 
See 18 U.S.C. 202 
 
They help ensure  
committee balance  



What to know about a 
representative? 

 
A representative is not an employee. 
 
Represent specific  
interest groups”  
(e.g., industry, consumers, 
 labor, etc.) 
 
 
They “represent a particular bias” 

 
See 93 x 14  and 00 x 1 

 



 Designation Factors 
 (82 x 22)  

 
Compensation   SGE status  

 
Recommended    Tends to support  
by outside groups  Representative 
or organizations   status 

 
Authority to bind   Representative 
(act as spokesperson  Status  
for outside entity) 

 
U.S. Spokesperson   SGE status 

 



What documents help  
with designating status? 

  
 Legislation/Statute 

 
 Presidential Executive  
   Order; or  

 
 Agency Authority or other  
    establishment documents 

 
    Source: 82 x 22, 05 x 4  

 



READ OGE GUIDANCE  
1982 (Designation) 

2000 (SGEs) 

2003 (Financial Disclosure)  

2004 (Best Practices) 

2005 (Appointments) 

2007 (Counting of Days) 

OLC GUIDANCE (Various years) 



 SOME BEST PRACTICES 

1. Ensure a systematic approach for designations 

2. Be involved early on in the appointment process 

3. Establish points of contact for member ethics issues  

4. Ensure member status is on appointment documents 

5. Ensure SGE members know their role on the committee 

6. Provide SGE members with training materials promptly 

7. Ensure representatives know the group they are representing  



 
 

Managing Your Members’  
Ethics Issues 

 



Vetting Ethics Issues 

• Panel Formation 
• Work with DFO/CMO/Management to 

collect financial disclosure information 
• Type of matter(s) to be considered 
• Determine ethics issues, apply remedy 

• Panel Operation & Termination 
• Vet ethics issues before each new matter 

and for post-employment 
• Communication during charter and 

membership renewal 
 

 



Laws and Regulations 
for Gov. Employees  

• Criminal statutes (18 USC 201-209) 

• Standards of Conduct (5 CFR 2635) 

• Financial disclosure (5 CFR 2634) 

• Ethics training (5 CFR 2638) 

• Others, e.g., Emoluments Clause, Foreign 
Gifts & Decorations Act, Hatch Act  

 



Tips About Panel 
Formation & Operation 

• Disclosure forms require follow-up 
• Don’t forget about subcommittees 
• Work with DFO on committee charge 
• Know when the matter…matters 
• If it’s not documented, it didn’t happen 
• Remember your remedies 
• Expect the unexpected  



Final Words of Wisdom 
  

 
• Ethics is critical to panel formation & operation 
• You’ve got the authority to ensure compliance 
• DFOs, CMOs and ethics officials are a team  
• Success or failure depends on communication    



      Lorelei Kowalski,GSA  
      Dan Fort, EPA 
      Vince Salamone,OGE 
      September 23, 2014 
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How are Committees Created? 
Four Authorities: 

(1) Required by statute: Congress establishes by law, 
or directs an agency or President to establish 
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agency establishes by Executive Order or other 
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       Key FACA Players 

• Committee Management Secretariat (GSA): Provides 
FACA oversight government-wide (prepares FACA 
regulations; issues guidance; provides daily policy 
support to agencies) [Section 7 of FACA]. 
 

• Agency Heads: Responsible for complying with 
FACA, and must assure committee members are 
reviewed for conformance with ethics requirements 
[Sections 5(c), 7(b) and (c), and 8 of FACA, 41 C.F.R. 
§102-3.105(a) and (h)]. 
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   Key FACA Players 
• Committee Management Officer (CMO): Manages an 

agency’s FACA program. [Section 8(b) of FACA; 41 
C.F.R. §102-3.105(c) and 3.115]. Get to know your CMO! 
 

• Designated Federal Officer (DFO):  The liaison between 
the agency and federal advisory committee, responsible 
for day-to-day committee management and operations 
[Section 10(e) and (f) of FACA; 41 C.F.R. §102-3.120]. The 
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At Every Stage of a Committee Lifecycle: 

• Agency Pre-planning: needed expertise, 
finding/selecting members 

• Committee establishment: Charter /Membership 
Balance Plan 

• Member appointments: Designations, appointment 
letters, financial disclosure  

• Meetings: Pre-meeting ethics review; ethics 
disclosures; meeting minutes 

 

 
 
 
 



Where Does FACA  
Intersect with Ethics? 

At Every Stage of a Committee Lifecycle (Continued): 

• Annual Review of Committee Need: GSA/Agency 
head 

• Advice to Agency: Independent advice 

• Committee termination: Post employment 
considerations 

Member designations identified in FACA database 
(www.faca.gov) 
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See 18 U.S.C. 202 
 
They help ensure  
committee balance  



What to know about a 
representative? 

 
A representative is not an employee. 
 
Represent specific  
interest groups”  
(e.g., industry, consumers, 
 labor, etc.) 
 
 
They “represent a particular bias” 

 
See 93 x 14  and 00 x 1 

 



 Designation Factors 
 (82 x 22)  

 
Compensation   SGE status  

 
Recommended    Tends to support  
by outside groups  Representative 
or organizations   status 

 
Authority to bind   Representative 
(act as spokesperson  Status  
for outside entity) 

 
U.S. Spokesperson   SGE status 

 



What documents help  
with designating status? 

  
 Legislation/Statute 

 
 Presidential Executive  
   Order; or  

 
 Agency Authority or other  
    establishment documents 

 
    Source: 82 x 22, 05 x 4  

 



READ OGE GUIDANCE  
1982 (Designation) 

2000 (SGEs) 

2003 (Financial Disclosure)  

2004 (Best Practices) 

2005 (Appointments) 

2007 (Counting of Days) 

OLC GUIDANCE (Various years) 



 SOME BEST PRACTICES 

1. Ensure a systematic approach for designations 

2. Be involved early on in the appointment process 

3. Establish points of contact for member ethics issues  

4. Ensure member status is on appointment documents 

5. Ensure SGE members know their role on the committee 

6. Provide SGE members with training materials promptly 

7. Ensure representatives know the group they are representing  



 
 

Managing Your Members’  
Ethics Issues 

 



Vetting Ethics Issues 

• Panel Formation 
• Work with DFO/CMO/Management to 

collect financial disclosure information 
• Type of matter(s) to be considered 
• Determine ethics issues, apply remedy 

• Panel Operation & Termination 
• Vet ethics issues before each new matter 

and for post-employment 
• Communication during charter and 

membership renewal 
 

 



Laws and Regulations 
for Gov. Employees  

• Criminal statutes (18 USC 201-209) 

• Standards of Conduct (5 CFR 2635) 

• Financial disclosure (5 CFR 2634) 

• Ethics training (5 CFR 2638) 

• Others, e.g., Emoluments Clause, Foreign 
Gifts & Decorations Act, Hatch Act  

 



Tips About Panel 
Formation & Operation 

• Disclosure forms require follow-up 
• Don’t forget about subcommittees 
• Work with DFO on committee charge 
• Know when the matter…matters 
• If it’s not documented, it didn’t happen 
• Remember your remedies 
• Expect the unexpected  



Final Words of Wisdom 
  

 
• Ethics is critical to panel formation & operation 
• You’ve got the authority to ensure compliance 
• DFOs, CMOs and ethics officials are a team  
• Success or failure depends on communication    
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