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Dev Jagadesan

Designated Agency Ethics Official
Overseas Pnvate Investment Corporation
1100 New York Avenue, NW.

12'h Floor

Washington, DC 20527

Dear Mr Jagadesan

July 22, 2004

The Office of Government Ethics (0GE) has completed 1tS review of the Overseas
Pr1vate Investment Corporation's (0PIC) ethics program The rev1ew was conducted pursuant to
section 402 of the Ethics m Government Act of 1978, as amended (the Ethics Act) Our
obJective was to determine the program's comphance with applicable laws and regulations We
also evaluated 0PIC's systems and procedures for ensunng that ethics violations do not occur
This review was conducted in May and June 2004

HIGHLIGHTS

We are pnmanly concerned that ethics officials are not properly reviewing public and
confidential reports for conflicts of intereSt in accordance with 5 CFR § 2634 605 Instead,
you have been relying on filers tO 1dentify conflicts under a method that does not satisfy 0GE's
requirements Moreover, we question ethics officials' ability to certify reports given that they do
not conduct conflict of interest reviews Consequently, confldential reports must be reviewed for
conflicts, beginning with those due from 1ncumbents by Octobef 31, 2004 Concerning public
reports, you advised us that most of the 1mproperly reviewed reports fiIed by incumbents in
May 2004 have now been re-reviewed for conflicts and none were detected A few reports
remained to be recert]fied as you were awaiting additional 1nformation from filers

We are satisfied that other parts of your ethics program are meeting our regulatory
requirements However, we discussed with you (and thls report contalns) severalsuggestionsfor
improving some of your program's administrative procedures As the newly appointed
Designated Agency Ethics Official (DAEO), we encourage you to adopt our suggestions In
addition, we suggest that you take advantage of future 0GE tra1ning and conferences to enhance
your understanding of the executive branch ethics program
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PROGRAM STRUCTURE

The current staffing 1evel for the ethics program appears approprlate given the agency's
size, organizational structure, and mission The Deputy General Counsel held the DAEO
position at the start of our rev1ew However, on June 1, you were appointed DAEO and, in your
capacity as an Associate Genera] Counsel, you now manage the ethics program for the
approximately 200 OPIC employees 1ocated in Washington, DC A Sentor Counsel for

Administrative Law serves as Alternate DAEO (ADAEO) and has held this position for less than
two years He administers the program on a day-to-day basis Another attorney has recently
been appointed to serve as a Deputy Ethics Official In addition, two administrative support staff
members provide program support

BOARD OF DIRECTORS

0PIC's Board of Directors (Board) consists of 15 members, 8 from the pnvate sector and
7 from the Federal Government, aIl of whom are appointed by the President and confirmed by
the Senate (PAS employees) 1 All pnvate sector members are special Govemment employees
(SGE) who file SF 278 reports upon nomination and subsequently file confldential financial
disclosure reports 2

The Board meets four times per year, provides policy guidance to OPIC, and approves all
maJor insurance, finance, and mvestment proJects We found that ethics officials are thoroughly
reviewing pr1vate sector Board members' financial disclosure reports for conflicts pnor to each
meeting Based on the ADAEO's descnption of this effort, 1n addition to the documented
procedures we exam1ned, we are satisfied ethics officials' rev1ews help to ensure that conflicts
are detected and prevented However, we are st111 concerned about the process used for detecting
and preventing conflicts on the part of Board members who are PAS employees from other
Federal agencies As our 1998 report suggested, we beheve that ethics officials shouId be
reviewing copies of members' financial disclosure reports prtor to their attendance at meetings
When we last met, you told us that you intend to review reports, but are deliberatIng on the
process to use to accomplish this

FINANCIAL DISCLOSURE SYSTEMS

0ur most senous concern is that the financial disclosure reports, 0ther than those filed by
PAS employees, were not being reviewed In accordance with 5CFR §§ 2634605 and
2634 909(a) While reports were being reviewed for technical completeness and accuracy, they
were not being reviewed for conflicts of interest The longstanding practice at OPIC has been

0ne of the Federal Government Board members, 0PIC's President and ChiefExecubve Officer,

is a full-time PAS employee of OPIC 0PIC's other full-time PAS employee, the Executive
Vice-President, Is not a Board member

'DurIng the t1meframe of our rev1ew, one pnvate sector Board pos1tion was vacant
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for filers to determine whether a financial interest would pose a conf11ct of interest, after which
ethics officials certify the reports relying ent1rely on the filers' determinations In making these
determinations, filers identify any financial interests that conflict with proJects on which they are
working, submit (along with their financial disc]osure report) a signed "recusal memorandum,"
and, presumably, act accordingly

This practice tS very troublesome to us As the purpose of 0PIC lS to promote economic
growth in developing countnes and emerging markets by encouraging U S pr1vate investment,
0PIC filers interact extensively with US businesses in offerng pnvate financing Oe, direct
1oans and guaranties) and political nsk insurance to businesses Most importantly, except for
ethics officials' reviews of financial disclosure reports for completeness and accuracy, 0PIC lS
not complying with the provisions in § 2634605 Under § 2634 605, ethics officials are to be
very engaged in the rev1ew of filers' financial disclosure reports, including

• determining, to the reviewing officials' sat1sfaction, that each required 1tem is completed and
that no reported financial interest violates any ethics law, Executive order, or regulation
(§ 2634 605(b)(1)),

• certifyIng reports based on a determination that they meet the requirements of subparagraph
(b)(1) (§ 2634 605(b)(2)),

• determining whether additional information lS needed before cert1fying reports and
requestingandreviewingany additiona11nformatton(§2634 605(b)(3)),

• notifying filers and affording them opportunities to respond, 1f 1nformation disclosed in
reports reveal violattons(§2634 605(b)(4)),

• determining whether remedial action (e g, divestiture, resignation, qualified blind or
diversified trust, waiver, recusal, etc ) is required by filers before certification
(§ 2634 605(b)(4)),

• requesting in wnting that filers take remedial action (usually within three months of being
notified)(§2634 605(b)(4) and (5)), and

• certifying reports only after filers have taken requested remedial actions
(§2634605(b)(6)(0)

When we last met, we advised you to stop certifying financial disclosure reports unless
our review requiremeilts are met For public reports, you told us that you had begun to comply
with this requirement and that most of the improperly reviewed reports filed by 1ncumbents 1n
May 2004 had already been re-reviewed for conflicts and that you found none For a few reports
you were awaiting follow-up information from filers before recertifying them Moreover, a few
filers were given filing extensions and you had not yet received their reports
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Conceming OGE Form 450 reports, we advised you that beginning with the next
incumbent filing timeframe in October 2004, you must ensure that conflict reviews are
conducted, unless our 0ffIce grants approval for some type of a]temative system in heu of using
the OGE Form 450 3 We had several discussions with you concerning the most effective way to
detect and prevent financial conflicts at OPIC when using the OGE Form 450 and the option of
creating an altemative system in 11eu of using the OGE Form 450

In 1998, when we last reviewed 0PIC's ethics program, ethics officials indicated that
they were conducting conflict reviews Our report stated that ethics officials "use a current list
of OPIC chentstoidentify pOSStble conf11cts of 1nterest dunng the review of financial disclosure
reports " However, at that time, ethics officials advised us that they felt their review was
insufficient To address thts, they inst1tuted an earher version of what tS now the recusal
memorandum signed by filers Since it was clear to us that Our requIrement to review financial
disclosure reports was being satisfied, we raised no concerns about the adequacy of the conflict
review process at that t1me

Though we are concerned about ethics officials' 1ack of conflict reviews, our examination
of financial disclosure reports did not detect any actual or apparent conflicts We did question
some of the holdings reflected on a sample of both publicand confidential reports, but, based on
the additional follow-up work conducted by the ADAEO, we are sat1sfied that none of these
holdings presented a conflict In addition, we determined that the administrative aspects of the
public and confidential systems appear to work welI

Public Svstem

Approximately 30 public reports were required to be filed in 2003 Ourexarmnation of
all reports, includ1ng reports filed by the previous DAEO and 0PIC's two full-time PAS
employees (the President and Ch1ef Executive Officer and the Execut1ve Vice President), found
that almost all were filed and reviewed t1mely In addition, 1t was clear that the review of reports
for completeness and accuracy was thorough based on the many corrections and additions made
to the reports by the ADAEO

In 2003, for public reports filed by the agency's two full-time PAS employees and the
former DAEO, which are required to be transmitted to OGE pursuant to 5CFR § 2634 602, we
found that two of the three were t1mely transmitted We advised you of the requirement to
transmit reports to our 0ffice as soon as they are certified 4

'For clar1fication, you are not permitted to suspend the OGE Form 450 filing requirement
pending approval ofan alternative system

'In addition, see DAEOgram DO-04-014, dated June 15, 2004
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Confidential Svstem

We examined a sample of 27 of the approximately 140 confidenttal reports required to be
filed in 2003 and found that almost all were filed and reviewed timely S1m11ar to Our

observation about the review of public reports, the ADAEO's review of confidential reports for
completeness and accuracy was thorough We noted many corrections and additions he made to
the reports However, these reports need to be reviewed for conflicts of interest

ETHICS AGREEMENTS

We identified four ethics agreements made since 2001, allby PAS employees We
determined that all of the actions required to be taken pursuant to the ethics agreements were
completed timely, in accordance with 5CFR§ 2634802(b) In all but one instance, requisite
evidence of actIon taken was submitted t1mely to 0GE, 1n accordance with 5 CFR
§ 2634 804(a)

ETHICS EDUCATION AND TRAINING

We found that OPIC meets or exceeds many of 0GE's ethics education and training
requirements However, we made some suggest10ns to enhance the education program and
clanfied some of our regulatory provisions Though OPIC regularly documents 1tS ethics
training plan, we discussed with you the fact that the plan should 1nclude a brtef descnpbon of
the agency's annual training, in accordance with 5CFR§ 2638 706(c)(1) We commend OPIC
for exceeding our initial ethics 0nentation requirements based on the fact that in-person bnefings
are provided to new employees Concerning annual training, though lt appears that all those
employees requiring ethics tra1ning in 2003 had been trained, we suggest that ethics officials
routinely maintain records to reflect that fact Also, while we found that our traIning

requirements were generally sat1sfied, we called your attention to our regulation's content
requirements at 5CFR § 2638 704(b)

Initial Ethics 0nentation

We are pleased to find that OPIC exceeds 0GE's initial ethics ortentation requirements
In addition to new employees recelving required wntten matenals when they in-process through
the Human Resources Department, they are also glven addltional useful eth1cs-related
information Moreover, all new employees are personally bnefed by either you or the ADAEO
shortly after they begin work at OPIC Matertals given to new employeeS include a copy of the
Standards of Eth1cal Conduct for Employees of the Executive Branch (Standards of Conduct),
your agency's supplement to the Standards of Conduct, 0GE's publication entitled "Do It
Right," two ethics-related memorandums, and other OPIC policy documents While most new
employees, including most student intems, are given a personal ethics bnefing by the ADAEO,
the previous DAEO had assured to us that he personally prov1ded ethics ortentation br1efings to
all new sentor officials, 1ncluding all new PAS employees You told us that you intend to
continue this beneficial practice
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Annual Ethics Training For Public Filers

The former DAEO stated that he provided in-person verbal ethics training to all of the
appioximately 30 public filers, 1ncluding PAS employees, in 2003 He also told us that the
training provided to 0PIC's two full-time PAS employees was one-on-one, which is a practice
we advocate For other public filers, he explained that in 2003 he provided training while
accompanying them on official Government travel by discussing varlous ethics-related topics
that arose at that time While we expressed our concern about whether the tra1ning content
requirement, at 5CFR§ 2638704(b), was met dunng these "training sessions," the previous
DAEO assured us that it was. In addition, we expressed concern that he did not keep records to
show that he provided trainingtoall pubhc filers

The former DAEO aIso stated that verbal annual ethics training for public filers had
already been given in 2004 He met w1th all filers for two hours in a c]assroom setting and
covered a vanety of topics, 1ncluding the Hatch Act and post-employment 1ssues

As a new DAEO, we encourage you to ensure that annual eth1cs tra1ning meets our
regulation's content requIrements In our discussions with you, we clanfied that providing on1v
wntten matertal to public filers lS not a suitable method to meet the annual tratning requirements
given the fact that the exception at 5CFR§ 2638 704(e)(1) cannot be Justified We also
suggested that, as a good management practice, records be ma1ntalned to show that public filers
were trained For recording annual tra1ning dates for public filers, you may want to annotate the
spreadsheet used to track the submission of SF 278s Similarly, for new public filers, you may
also want to record when you provide initial ethics onentation brtefings

Annual Ethics Tratning ForNonDublic Filers

The ADAEO confirmed that all nonpublic filers required to receive training in 2003 had

done so Annual tra1mng in2003for OPIC's approximately 140 confidential filers was pr1manly
accomplished by them completing one of two interactive computer-based training (CBT)
modules Filers were required to provide the ADAEO with electronic certification statements
confirming they had completed a tratning module Those few who were unable to complete the
CBT moduIes were provided approprtate wntten matenals

In 2004, the ADAEO stated that he plans to provide in-person training to nonpubhc filers
covering vanous ethics-related topics We attended one training session held in May cover1ng
travel-related 1SSUeS Whilethetrainingdld incorporatemostofourtrainingregulation's content
requirements, it did not include a review of 0PIC's supplemental regulation or the Federal
conflict of interest statutes (5 CFR § 2638 704(b)(3) and (4)) We were told, however, that
these requirements were included in a subsequent training session and would be incorporated
into future sessions
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ETHICS COUNSELING AND ADVICE

Ethics counseling and advice services meet the requirements of 5 CFR
§ 2638203(b)(7) and (8) While ethics advice ls sometimes provided Orally, 1t tS often dispensed
in wr1tten form, usually by e-ma11 Covering 2003 up to the present, we examined the one and
0nly wr1tten determination provided to a PAS employee and also examined a sample of
approximately 45 other wntten determinations provided to other 1ndividual employees In
addition, we examined a few mformational memorandums provided to all employees Overall,
we found that the advice and 1nformation was accurate and consistent with applicable laws and
regulatons

We commend the fact that you have instituted several good management practices which
enhance your counsehng and advice program Those pract1ces include (1) occasional
distribution of ethics informational memorandums to all employees, (2) mainta1ning a useful and
informative Intranet ethics Web site (The Compass), and (3) a standardized method to ensure

that all departing OPIC employees are g1ven a post-employment bnefing and wntten matenals
We encourage you to continue these practices

0UTSIDE EMPLOYMENT

OPIC's supplement to the standards of conduct regulationat5CFR part4301 requires
all employees to obtain approval from you before engaging in any outside employment Based
on the few examples of the employment authonzations we examined, it appears that employees
are, in fact, obtaining pnor approval But, we dtscussed and suggested several adm1nistrative-
re]ated practices to enhance ethics officials' oversight of those employees who pursue outside
employment activitles For example (1) consider having supervisors initially review employees'
requests for approvals of outside employment prlor to your approval,5 (2) establish some type of
cross-checlang method to ensure that those outside positions held by employees required to file
financial disclosure reports have been appropitately approved and reported, and (3) on a regular
bas1sobtaln updated information on employees' outside employment activities

SPECIAL GOVERNMENT EMPLOYEES

Until recently, 0PIC had two types of SGEs 1ts pnvate sector Board members and
members of the agency's Afr1ca Investment Advisory Council (Council) However, dunng the
timeframe of our review, we were told that the Counc11 had disbanded Though we found some
minor financial disclosure reporting anomalies conceming these SGEs, we believe those 1ssueS
are now 1nconsequential

5A supervisor's knowledge of employees' duties and responsibilities could be beneficial in
determining whether approval should be granted
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For Board members who are SGEs, we found that annua] ethics traming and financial
disclosure requirements are being sat1sfied According to the previous DAEO, all pnvate sector
Board members received required ethics tra1ning in 2003 and 2004 In addition, we found that
all four OGE Form 450 reports required to be filed in 2003 were filed and reviewed timely 6

ENFORCEMENT

We could not assess whether you are ensunng that OPIC promptly and effectively deals
with those employees who engage in unethical conduct (5 CFR § 2638 203(b)(9)) based on the
fact that there have not been any recent alleged violations of the cr1minal conflict-of-interest laws
or the Standards of Conduct In addition, we could not assess whether mformation developed by
an office of inspector general (0IG) 1S reviewed by ethics officials or whether 0IG services are
used as appropriate (5 CFR§ 2638 203(b)(11) and (12)), since there have not been any recent
1nstances of use

The Agency for International Development's (AID) 0IG has statutory authonty to
provide 1nvestigative services to OPIC We were told that if a misconduct ISSUe were to anse,
ethics officials wouId perform their own prehrninary investigatton before calling upon AID's
0IG Though no conflict of interest matters have been referred to the Department of Justice
(DOJ), ethics officials advised us that, 1f warranted, they would consult with both AlD's 0IG
and 0GE pnor to making a referral and would concurrently notify 0GE of any referral made to
DOJ (5 CFR § 2638 603)

TRAVEL PAYMENTS FROM

NON-FRDERAL SOURCES

On an occasional basis, 0PIC accepts payments for travel, subsistence, and related
expenses from non-Federal sources under 31 USC § 1353 Though we found that the agency
has routinely complied with the requirement to timely forward semiannual reports to our Office
accounting for those acceptances, we found some reporting inaccuracies The last three

semlannual reports forwarded to our Office (covering the ttmeframe from October 1, 2002
through March 31, 2004) 1ndicated that OPIC accepted a total of eight payments However,
discussions with the ADAEO revealed that five of the eight acceptances were reported in error

.He advised us that he discussed these reporting errors with approprlate OPIC administrative staff
andthatthis should not recur

Concerning the three remaining payments accepted by OPIC from non-Federal sources
for travel, we found that those appeared to have been accepted in accordance with 31 USC
§ 1353 We discussed with the ADAEO some of our suggestions to improve and streamline the
approval process and other ways to ensure that 0GE ls properly notified of acceptances under
this authonty For example, maintain a "ttckler" recordkeeping system to compare approved

'Of the seven active SGE Board members, 0nly four were required to file OGE Forms 450 1n
2003



Mr Dev Jagadesan
Page 9

acceptances versus actual expense information provided by travelers, and modify the template
used by employees requesting agency acceptance of travel expenses to include both the dates of
trave] and dates of attendance at the related event

RECOMMENDATIONS

We recommend that you

1 Ensure, as necessary, that all public reports fIled by incumbents 1n May
2004 are recerttfied after completing conflict of interest reviews in
accordance with 5CFR§ 2634605

2 Ensure that confidentlal reports ftled by non-PAS employees, starting with
those filed by 1ncumbents m October 2004, are reviewed for conflicts of
IntereSt in accordance with 5CFR §§ 2634605 and 2634 909(a), or gain
approval from our 0ffice to use an altemative system in heu of using the
OGE Form 450

In closing, I wish to thank you for all of your efforts on behalf of the ethics program
Please advise me within 60 days of the specific actions planned or taken concerning the
recommendations in our report A follow-up review will be scheduled within six months from
the date of this report In view of the corrective action authonty vested with the DIrector of the
Office of Government Ethics under subsection 402(b)(9) of the Ethics Act, as implemented in

subpart Dof5CFR part 2638, it ls important that ethics officials take actions to implement
recommendations in a timely manner Please contact Ilene Cranisky at 202-482-9227 1f we can
be of further assistance

Report Number 04 - 012

Sincerely,

0.
/7Jack Covalesla
V Deputy Director

Office of Agency Programs


