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Letter to an Alternate Designated Agency
Ethics Oficial dated July 2, 1998

This isinresponse to your letter dated May 14, 1998, in which
you request a reconsi deration of the application of our Certificate
of Divestiture policy to [an enployee of your Departnent] who has an
attributablefinancial interest inaprohibitedsecurity through his
spouse’ s acceptance of the security as agift. As discussed bel ow,
we believe that our Certificate of Divestiture policy has been
correctly applied to [the enpl oyee].

The Certificate of Divestiture programwas established for the
primary purpose of easing, in appropriate circunstances, the
financi al burden on enpl oyees when it i s necessary for themto di vest
their financial interests as aresult of the ethics | aws. However,
the Certificate of Divestiture was not intended as a tax-planning
devi ce. Thus, Certificates of D vestiture are not issued to
enpl oyees who receive problenmatic securities through gifts. You
suggest in your letter that our Certificate of D vestiture policy
shoul d not apply to [the enpl oyee] because, while he is a senior
official, heis not aPresidential Appointeein apositionrequiring
Senate confirmation (PAS). As younoteinyour |etter, we addressed
our Certificate of Divestiture policy with respect to PAS enpl oyees
specifically in our April 8, 1998, DAECQgram DO 98-013. However, our
policy outlinedin DO 98-013 was i ntended to be a restatenent of our
general policy, and therefore applies to executive branch enpl oyees
whet her or not they are PAS enpl oyees.

I nyour letter, you assert that PAS enpl oyees shoul d be held to
a higher standard than non-PAS enployees with respect to the
applicationof our Certificate of Divestiture rules. Your reasoning
for thisis that PAS enpl oyees “are i n uni que positions whichrequire
speci al vigilance to avoi d even appear ances of i npropriety, including
m suse of position, and therefore make sonme very specific
commtnents.” W do not believethat i s an adequat e basi s for nmaki ng
a di stinction between PAS and non- PAS enpl oyees i n t he cont ext of the
i ssuance of Certificates of Divestiture. The fact that PAS enpl oyees
may face a hi gher | evel of scrutiny does not dictate that the Ofice
of Governnent Ethics’ Certificate of Divestiture policy should be



applied differently for other enpl oyees. Furthernore, application
of our rules based on this distinction would be inpracticable.

In applying the Certificate of Divestiture rules, we do
di stingui sh between property received through inheritance and
property received as gifts. As stated in DO 98-013, we consider
i ssuance of Certificates of D vestiture under circunstances i ncl udi ng
“i nheritance of attributabl e property in which a beneficial interest
was not previously held.” The application of our policy in this
manner i s based on the fact that an enpl oyee who recei ves property
t hrough an i nheritance does not have an opportunity to “negoti ate”
wi th the deceased concerning the timng of the event nor generally
regardi ng the contents of the inheritance.

On the other hand, gifts received by an enployee in an inter
vivos transaction raise other issues. W disagree with vyour
statenent that certaintypes of abuses are “not possiblew th regard
toreceipt of agift, whichis beyond the control of the enpl oyee.”
First, an enpl oyee coul d abuse the Certificate of Divestiture program
by requesting or selecting a gift he knows he would be required to

di vest because of a conflict of interest. Second, the gift
transaction requires affirmati ve conduct on the part of the grantee
in an inter vivos transaction with the grantor. Qur experience

denonstrates that the grantee necessarily has the opti on of refusing
the gift in the form of prohibitory property and suggesting an
alternate gift.

You recommend that we nake case-by-case determ nations as to
whet her an enpl oyee nay recei ve a Certificate of Divestiture when he
receives a particular gift, and inply that a Certificate of
Di vestiture could be issued “where the enpl oyee’ s actions are not
i nproper.” W believe that maki ng case- by-case determ nati ons woul d
not be practicable. First, we wuuldhavedifficulty probingintothe
ci rcunstances surrounding an enployee’'s receipt of a gift and
determ ni ng whether there has been any “inproper action” by the
enpl oyee. Second, we bel i eve that adhering to a consi stent approach
for our Certificate of Divestiture policy is nore effective than
usi ng t he case-by-case nethod for ensuring fairness to all enpl oyees.
We are concerned t hat t he use of a case-by-case nethod i n det erm ni ng
whet her an enpl oyee shoul d receive a Certificate of Divestiture for
a particular gift could result in arbitrary deci sions.



For the reasons stated above, we believe that our Certificate
of Divestiture policy has been correctly applied to [the enpl oyee],
even though he is not a Presidential Appointee in a position
requiring Senate confirmation and his interest in the prohibited
property stens froman unsolicited gift to his spouse.

Si ncerely,

St ephen D. Potts
Director



