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Letter to an Agency Inspector General's
O fice dated Cctober 15, 1998

This is in response to your letter of Septenber 21, 1998
requesting an opinion fromthe O fice of Governnment Ethics (OCGE) on
two issues involving the application of the Standards of Ethica
Conduct for Enployees of the Executive Branch (Standards of
Conduct), 5 CF.R part 2635. W note that your questions relate
to an investigation that your office was asked to conduct by the
| nspector Ceneral of [a Federal agency], and that your office
di scussed this matter with OGE' s Deputy Director for Governnent
Rel ati ons and Special Projects, prior to sending your letter to
OGE. CQur response to your two questions is provided bel ow.

QUESTI ON ONE

Do Federal ethics regulations prohibit the acceptance of |unch by
Federal officials attending a conference co-sponsored by a private
sector firmand the agency that enploys those officials, when the
of ficials subsequently personally repay the cost of the |unch?

As you know, subpart B of the Standards of Conduct prohibits
an enployee fromsoliciting or accepting, directly or indirectly,
any gift from a “prohibited source” or given because of an
enpl oyee’ s official position. See 5 CF.R 8§ 2635.201. Moreover,
the gift rule defines the term “gift” broadly to include al nost
anyt hi ng of nonetary val ue, subject to certain |[imted exclusions
and exceptions. See 5 C F. R 88 2635.203(b) and 2635. 204. Because
we understand from your letter that the lunches in your question
were provided by a prohibited source of the officials’ enploying
agency, the first step in our analysis will be to identify whether
any of the exclusions or exceptions would apply to the acceptance
of these lunches.

G ft Excl usions

As noted, certain itens or things of value are excluded from
the definition of the term “gift” as used in the Standards of
Conduct . In short, these excluded itens can be accepted by an
enpl oyee no matter who the donor is because they are not consi dered
to be gifts under the Standards of Conduct. Mbst relevant to our
di scussion here, these excluded itens include “[a]lny gift accepted
by the Governnent wunder specific statutory authority.” See
5 CFR 8 2635.203(b)(8). Specifically, this includes “[t]ravel,
subsi stence, and rel ated expenses accepted by an agency under the
authority of 31 U S C 1353" in connection with an enployee’s



attendance at certain neetings or simlar functions, or “[o0]ther
gifts provided in-kind which have been accepted by an agency under
its agency gift acceptance statute.” See 5 CFR
88 2635.203(b)(8)(i) and (ii). Finally, we note that there is an
exclusion for “[a]nything for which market value is paid by the
enpl oyee.” See 5 CF. R 8 2635.203(b)(9). "Market value," as used
in the Standards of Conduct, neans the retail cost the enpl oyee
woul d incur to purchase the gift. See 5 CF. R § 2635.203(c).

You would have to apply the facts of this situation to
ascertain whether the lunches could fall under any of the gift
excl usi ons we noted above. |If the officials’ enploying agency had
previously accepted these |unches under sone specific statutory
authority, then the officials subsequent acceptance of the | unches
woul d not violate the gift rule. Alternatively, if the officials
had paid in advance the market value of the lunch, their
acceptance |ikew se would not violate the gift rule. However, if
the private firm provided the lunches directly and no other gift
exclusion applied, then the |lunches would be considered “gifts”
under the Standards of Conduct. Accordingly, the next step in your
anal ysis would be to determne if these otherwi se prohibited gifts
coul d be accepted under one of the gift exceptions.

G ft Exceptions

There are several exceptions to the gift rule that permt an

enpl oyee to accept an otherwise prohibited gift. Most of the
exceptions in the gift rule are not relevant to this discussion.
However, two exceptions are noteworthy. The exception at

section 2635.204(a) permts an enployee to accept certain
unsolicited gifts having an aggregate market val ue of $20 or |ess
per occasion. This exception does not apply to gifts of cash or
i nvestment interests or gifts that add up to over $50 in value in
any cal endar year from any single source.

Addi tionally, section 2635.204(g) contains an exception that
permts an enployee to accept the gift of free attendance at a
wi dely attended gathering.! This section also permts an enpl oyee
to accept a gift of free attendance provided by a sponsor at a
speaking or simlar engagenent, when an enployee is assigned to

! A gathering is widely attended if it is expected that a
| arge nunber of persons will attend and that persons with a
diversity of views or interests will be present. For exanple, this
includes an event that is open to nenbers from throughout an
interested industry or profession or in which those in attendance
represent a range of persons interested in a given matter. See
5 CF.R 8 2635.204(9)(2).



participate as a speaker or panel participant or otherwise to
present information on behalf of the agency. This section defines
the termfree attendance to include food and refreshnents provided
to all attendees as an integral part of the event. See 5 C F. R
8§ 2635.204(9)(4). To use the exception for wdely attended
gat herings, the agency nust first determ ne that the enployee’s
attendance is in the agency’ s interest because it wll further the
agency’s prograns and operations. Once again, you would have to
apply the facts of this situation to ascertain whether the | unches
could fall under any of the gift exceptions we noted above.

Di sposition of a Prohibited Gft

Finally, there is one other provision in the gift rule that
may be relevant to this di scussion because it all ows an enpl oyee to
di spose of certain gifts that otherw se coul d not be accept ed under
the gift rule. This provision, contained in section 2635.205(a),
permts an enpl oyee to sinply pay the donor the market val ue of the
gift after its receipt. However, to avoid possibly violating the
gift rule, an enployee is required to nake a pronpt paynent of the
cost of the gift, under his or her own initiative. 1In this case,
pronpt paynent woul d occur if the paynent were nade at the tine the
officials ascertained the value of the |lunches, and need not have
occurred at the actual tinme the lunches were accepted by the
officials. W note that an enpl oyee may al ways consult with his or
her ethics official prior to disposing of an otherw se prohibited
gift.

QUESTI ON Two

Do Federal ethics regulations prohibit the paynent by a private
sector firm of the costs of a conference co-sponsored with a
Federal agency? Do Federal ethics regulations prohibit the use of
Government vehicles to attend such a conference?

Co- sponsorshi p | ssues

As a general matter, the co-sponsorship of a conference with
a private entity is governed by an agency’s organic statutes. For
the nost part, this is not a question of individual enployee
conduct governed by the Standards of Conduct but rather is one that
involves the interpretation of an agency’'s statutory authority.
The seminal question to consider in situations involving co-
sponsorship with an outside entity is whether the agency has the

| egal authority to enter into such an arrangenent. See OGE
I nformal Advisory Letter 85 x 16. Wet her an agency has such | egal
authority is normally the agency's call, and OGE wll not
substitute its own judgnent for that of the agency. | f such



authority does exist, the arrangenent with the private entity is

governed by the breadth of that legal authority as well as
consi deration  of any applicable |egal restrictions and
appropriations |aw requirenents. Therefore, in answer to your

second question, the Standards of Conduct do not prohibit the
paynment by the private sector firm of any agency obligations
connected with a co-sponsored conference.



Use of Governnent Vehicles

Your second question also concerned the use of a Governnent
vehicle to attend a conference. There is a specific rule issued by
the General Services Adm nistration (GSA) that governs the use of
Governnent vehicles. See 41 C. F.R subpart 101-38.3. Wth respect
to the use of Governnent property, the Standards of Conduct do
provi de a nore generic provision in section 2635.704(a) that nmakes
it an enployee’s duty to use, or allow the use of, any Governnent
property (such as a Governnent vehicle), for only “authorized
purposes.” This section defines the term*®authorized purposes” to
mean “those purposes for which Governnent property is nade
avail abl e to menbers of the public or those purposes authorized in
accordance with |aw or regulation.”

As a general matter, OGE is not in a position to render a
determnation on whether the use of Governnent vehicles is
prohibited in a particular case. Wile section 2635.704(a) does
inpose a general duty on enployees to protect and conserve
Governnent property, this section does not determ ne whether
certain activity is “authorized” or attenpt to list the specific
purposes for which the wuse of Governnment property nmay be
aut hori zed. One nust |ook at sources outside of OCGE s
jurisdiction, such as the above-cited GSA regulation or any
departnment -specific regul ations, for specificrestrictions on using
Gover nnent property. Accordingly, if an enpl oyee uses a Gover nnent
vehicle for other than official purposes (e.g., in situations where
the agency has not authorized its use), the enployee nay have
viol ated the Standards of Conduct and any applicable Governnent
rule regulating the use of notor vehicles.

We hope that this analysis has been hel pful to you. If you
have any questions about this response, please do not hesitate to
call ny staff.

Si ncerely,

Marilyn L. dynn
General Counse



