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From: Shack, Stanley [mailto:ShackS@USMMA.EDU]  
Sent: Thursday, April 21, 2022 11:16 AM 
To: Ethics Mailinglist <Ethics_mailinglist@oge.gov> 
Cc: Shack, Stanley <ShackS@USMMA.EDU> 
Subject: RE: Rulemaking: OGE Publishes a Proposed Rule Governing Legal Expense Funds 


Why only establishing a legal expense funds for the executive branch employees.? Why not for federal employees. 


From: News and Info for Ethics Officials <oge‐ethicsinfo@LISTSERV.GSA.GOV> On Behalf Of Ethics Mailinglist 
Sent: Thursday, April 21, 2022 10:30 AM 
To: OGE‐ETHICSINFO@LISTSERV.GSA.GOV 
Subject: Rulemaking: OGE Publishes a Proposed Rule Governing Legal Expense Funds 


CAUTION: EXTERNAL EMAIL. Please think before clicking on any links or attachments. 


On April 21, 2022, the U.S. Office of Government Ethics (OGE) published a proposed rule governing legal expense funds 


for executive branch employees in the Federal Register.  


OGE is proposing to add a new subpart J to the Standards of Ethical Conduct for Employees of the Executive Branch. The 


new subpart contains the standards for an employee’s acceptance of payments for legal expenses through a legal 


expense fund and an employee’s acceptance of pro bono legal services for a matter arising in connection with the 
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employee’s official position, the employee’s prior position on a campaign of a candidate for President or Vice President, 


or the employee’s prior position on a Presidential Transition Team.  


OGE is also proposing to make related amendments to the portions of the Standards of Conduct that govern the 


solicitation and acceptance of gifts from outside sources and the portions of the Executive Branch Financial Disclosure 


regulation that govern confidential financial disclosure reports.  


Written comments from the public are invited and must be received on or before June 21, 2022. The proposed rule is 


available here: https://www.govinfo.gov/content/pkg/FR‐2022‐04‐21/pdf/2022‐08130.pdf 


OGE Confidential Notice: This message may contain Controlled Unclassified Information (CUI) that requires safeguarding 
or dissemination control under applicable law, regulation, or Government‐wide policy. This email, including all 
attachments, may constitute a Federal record or other Government property that is intended only for the use of the 
individual or entity to which it is addressed. If you are not the intended recipient or the employee or agent responsible 
for delivering the transmission to the intended recipient, you are hereby notified that any dissemination, distribution, 
copying or use of this email or its contents is strictly prohibited. If you have received this email in error, please notify the 
sender by responding to the email and then immediately delete the email.  








 
 


June 17, 2022 


 


Office of Government Ethics  


1201 New York Avenue NW, Suite 500  


Washington, DC 20005  


 


Re: Office of Government Ethics Proposed Rule—Legal Expense Fund Regulation; RIN 3209-


AA50; 87 Fed. Reg. 23769-23780 (April 21, 2022)  


 


To Whom It May Concern: 


 


The National Employment Lawyers Association (NELA) respectfully submits the 


following comments concerning the Office of Government Ethics’ (OGE) Proposed Rule—Legal 


Expense Fund Regulation, as published in the Federal Register at 87 Fed. Reg. 23769-23780 (April 


21, 2022). NELA is the largest professional membership organization in the country comprised of 


lawyers who represent employees in labor, employment, wage and hour, and civil rights disputes. 


Our mission is to advance worker’s rights and serve lawyers who advocate for equality and justice 


in the American workplace. NELA and its 69 circuit, state, and local affiliates have a membership 


of over 4,000 attorneys who are committed to working on behalf of those who have faced illegal 


treatment in the workplace. NELA has filed numerous amicus curiae briefs before the United 


States Supreme Court and other federal appellate courts regarding the proper interpretation of 


federal civil rights and worker protection laws and comments on relevant proposed rules. NELA 


also engages in legislative advocacy on behalf of workers throughout the United States. A 


substantial number of NELA members’ clients are federal employees. NELA, therefore, has an 


interest in regulations affecting both federal employees and the operations of NELA members who 


represent federal employees. 


  


NELA previously commented on November 5, 2019, in response to OGE’s Advance 


Notice of Proposed Rulemaking, RIN 3209-AA50 84 Fed.Reg. 15,146-15,147 (April 15, 2019).  


NELA stands by its prior comments and further wishes to raise the following concerns based on 


the experience of NELA members in representing federal employees  
  
NELA opposes the proposed rule (in particular, proposed 5 C.F.R. §§ 2635.1007, 


2635.1009), which requires the disclosure of terms of representation and funding sources for most 


subject employees, because it forces disclosure of this privileged and confidential information.  


NELA believes that the proposed rule, as written, improperly invades the privileged attorney-client 


relationship and the power of the judicial branch to govern the bar, by interfering with the structure 


of the attorney-client relationship and requiring disclosures of confidential information to the very 


agency, that in the context of such disclosure is the opponent of the federal employee client(s).  


Such confidential information includes the terms of retainer agreements between attorneys and 


clients and the client’s funding arrangements for paying for representation. NELA is committed to 


the preservation of the attorney-client privilege and the work product doctrine and opposes 


governmental policies, practices, and procedures that have the effect of eroding these protections. 


Information concerning the financial arrangements underlying legal representation implicates 







issues of privileged attorney-client communications and attorney work product privilege, which 


must be protected from disclosure.  


 


The requirement under proposed 5 C.F.R. §§ 2635.1007(a)(2) to publicly disclose to the 


opponent party agency the “date(s) of distribution, amount, and purpose of any distribution from 


the legal expense fund exceeding $250 during the quarterly reporting period” is also problematic 


because it requires the subject employee to report to the opposing party agency a portion of 


confidential billing statements, which often contain privileged and confidential attorney-client 


communications and attorney work product.   


 


Compounding the problems set out above, the disclosures under proposed 5 C.F.R. § 


2635.1007 are to be placed in a publicly searchable database under proposed 5 C.F.R. § 


2635.1007(g). Thus there would be no restriction whatsoever on this financial disclosure 


information being provided directly to the attorneys representing the opposing party agency (to be 


then used to the benefit of that agency and the detriment of the employee). Disclosure of such 


privileged information to the client’s opponent (here, the employing agency of the client) puts the 


client at strategic disadvantage, especially while representation is ongoing. For example, if the 


opposing party agency learns that a hypothetical client is on an hourly representation basis and has 


limited funds available for representation, that information can be used to prejudice the client in 


the opposing party agency’s litigation and settlement strategy.   
 


Additional formal regulation (in the form of amendments to the Code of Federal 


Regulations) is not necessary to address OGE’s concerns. OGE’s core concerns—corruption or 


the appearance of corruption caused by payments being made by improper sources to federal 


employee recipients—are thoroughly addressed in existing OGE regulations. Present OGE 


regulations (for example, the definitions for gifts under 5 C.F.R. §§ 2365.203(b, f)) already cover 


many “legal expense fund” situations because they cover situations where a federal employee is 


given money, irrespective of whether or not the money is allegedly for use in covering legal 


expenses (or any other purpose). The present OGE regulations address OGE’s core concern about 


improper sources of gifts creating (the appearance of) corruption, while avoiding unnecessary 


regulation of the means of provision of those gifts (sensibly, as regulations focused on payment 


methods rather than sources could be more easily circumvented). If corruption or appearance of 


corruption is the concern animating the proposed rule, a simple restriction focused on prohibiting 


donations from impermissible donors (for example, prohibiting acceptance of funds from those 


funding sources who fail to meet the definition of “permissible donors” under proposed  5 C.F.R. 


§ 2635.1006(b), or alternatively from prohibited sources as defined in present 5 C.F.R. § 


2635.203(d)) would be sufficient to address OGE’s concern without violating attorney-client 


privilege.  Thus, there is absolutely no need for this rule or for these disclosures to address the 


stated concerns of OGE.   


 


If the OGE wishes to focus on the purpose for a gift in order to restrict it, OGE should 


consider use of subregulatory guidance as the best vehicle for addressing its concerns, by 


explaining in layman’s terms the proper application of preexisting OGE restrictions on payments 


from improper sources to legal expense funds, rather than creating unnecessary new regulations. 


An example of this sort of guidance document is OGE Legal Advisory LA-19-01, “Ethics 


Guidance for Employees in Non-Pay Status During a Lapse in Appropriations” (February 15, 







2019). OGE Legal Advisory LA-19-01 provides guidance based on current OGE regulations, 


contextualized in a form accessible to federal employees. OGE Legal Advisory LA-19-01 also did 


not require a formal revision of the CFR, instead explaining how the preexisting OGE CFR 


provisions applied to the situation of concern. A plain-language guidance document similar to 


OGE Legal Advisory LA-19-01—such as, for example, a more expanded and plain-language 


version of OGE Legal Advisory LA-17-10 (September 28, 2017)—would also have the advantage 


of plain-language drafting contextualized to the relevant circumstance of “legal expense funds,” 


making OGE’s guidance more accessible to lay federal employees and thus helping to facilitate 


compliance. 


 


The proposed rule further creates a moral hazard (if not an outright conflict of interest) by 


delegating approval authority for legal expense funds and for pro bono representation agreements 


in most cases to agents of the opponent party agency, who must approve such arrangements in 


most cases prior to representation commencing.  See proposed 5 C.F.R. §§ 2635.1004(g)(1), 


2635.1009(b).  This creates a conflict of interest that would incentivize the opposing party agency 


to withhold or delay approvals under the regulations to benefit its position in litigation, especially 


in cases where the subject employee may be facing imminent deadlines.   


 


The proposed rule is further objectionable in requiring approval of the opposing party 


agency of any pro bono representation under proposed 5 C.F.R. § 2635.1009(b). This is extremely 


problematic because it creates an unfair and unnecessary hurdle for litigants receiving pro bono 


representation. It would deter provision of pro bono representation and is thus objectionable. 


Further, the definition of “pro bono” legal services in proposed 5 C.F.R. § 2635.1003 is even more 


problematic due to its vagueness. For example, the present definition does not make clear whether 


or not it is limited to direct provision of legal services in a representational capacity. Without that 


limit, the definition would appear, for example, to extend to ethically unobjectionable matters such 


as provision of amicus briefing in federal employment matters, if those amicus briefs happen to be 


favorable to the subject employee’s position in litigation.  Thus, this proposed rule (in addition to 


being unnecessary, as noted above) if finalized would impede provision of pro bono 


representation. 


 


Another significant problem with this proposed rule is that it does not clarify whether it 


includes contingent fee representation within the definition of “legal services provided without 


charge to the employee beneficiary or for less than market value as defined in § 2635.203(c).” A 


contingent fee is a common and widely recognized form of market valuation for legal services; it 


is not a form of discounted service even when the client does not pay due to lack of recovery from 


the opposing party in the legal matter.  Accordingly, the proposed rule should be clarified to 


exclude contingent fee representation from any reporting requirements.   


 


The present proposed rule further fails to adequately justify why the regulation is restricted 


to just those legal matters which are “arising in connection with the employee’s past or current 


official position.” As employment lawyers, NELA objects to placement of this disparate burden 


on employment law litigation.  Selectively hindering a federal employee’s ability to fund litigation 


because the opposing party happens to be the subject employee’s employing agency is 


indefensible.  If the corruption concern is that the subject employee would then misuse their 







position to benefit legal expense donors, presumably the same concern would apply to donations 


for non-employment matters to the same degree as it would apply to employment matters.   


 


The proposed rule is extremely vague in describing what OGE considers funds which must 


be routed through a “legal expense fund.” This lack of clarity renders the proposed rule 


objectionably over-broad as it requires non-gifted funds to be routed through regulated “legal 


expense funds.” In practice, federal employees use a wide variety of funding mechanisms to fund 


their legal representation, including but not limited to commercial borrowing (including credit 


cards, commercial personal loans, and mortgages); private borrowing from family members and 


close friends; private legal insurance plans and prepaid legal services plans which provide legal 


representation as benefit of coverage; and loans from litigation finance companies.  None of these 


sources would create or open the door to corruption or the appearance thereof, so long as the 


funding sources meet the definition of “permissible donors” under proposed 5 C.F.R. § 


2635.1006(b) (or alternatively so long as the funding sources are not prohibited sources as defined 


in present 5 C.F.R. § 2635.203(d)), and so they should not be covered by any “legal expense fund” 


regulations.  Cf., e.g., 5 C.F.R. §§ 2635.203(b)(3), 2635.203(c) (excluding “Loans from banks and 


other financial institutions on terms generally available to the public” from gift restriction 


regulations).   


  


The vast majority of all NELA members, including those that represent federal employees, 


are attorneys who work in solo practices or small firms. Most attorneys who represent federal 


employees are part of small businesses. The addition of regular reporting requirements concerning 


the financing arrangements of these solo and small firm practitioners with their federal sector 


clients would be highly onerous. Representation of federal employees is a specialized niche 


practice. Especially outside of the Washington, D.C., metro area, there is already a dearth of 


attorneys who will represent federal employees. If this rule becomes final, it would make it even 


more difficult for federal employees to find representation. Such an outcome would be simply 


harmful and unfair to federal employees who need legal representation. Further, deterring 


representation of federal employees is contrary to the public policy concerns that are at the heart 


of the fee-shifting provisions in statutes that cover numerous categories of federal employees, a 


public policy long recognized by the courts. See generally, e.g., Blum v. Stenson, 465 U.S. 886, 


892-96 (1986); Raney v. Federal Bureau of Prisons, 222 F.3d 927, 931-38 (Fed.Cir, 2000).  
 


The requirement in proposed 5 C.F.R. § 2635.1004(a) creates an additional unacceptable 


and unfair financial burden employees – a regressive burden – by requiring that any “legal expense 


fund” be constituted as a trust under applicable state law. Public employees must not be burdened 


with the additional legal expense of setting up a trust in addition to their ongoing litigation 


expenses. This financially onerous regulation will deter and will further hinder federal employees 


from securing representation to protect their basic employment rights.    


 


 Finally, the definitional vagueness described above renders the proposed rule’s estimates 


of the number of affected employees or the level of burden involved-- unrealistically low. It is 


implausible that there would only be “110 Respondents annually” or “an average of five legal 


expense fund trusts in existence each year,” affected by such a rule change. Similarly, the proposed 


rule does not take into account the burden of seeking approval for every pro bono representation 


agreement, nor does it factor the expense in setting up trusts (as noted above) into its burden 







analysis. It seems clear that this proposed regulatory structure—if implemented—would be far 


more administratively burdensome for employees, for agencies and for OGE itself than what is 


depicted in the proposed rule. This additional burden far outweighs any plausible benefit achieved 


by adding this unnecessary addition to OGE’s preexisting regulations of prohibited sources, an 


addition (which as discussed supra) appears likely to cause severe constitutional, public policy 


and administrative problems.   


 


Thank you for your consideration. If you have questions or wish to discuss these matters, 


please contact Laura Flegel at lflegel@nelahq.org. 


Sincerely yours, 


 


Laura M. Flegel  


National Employment Lawyers Association 


Director of Legislative & Public Policy  
 


 


 








 
 


 


     June 21, 2022 


 


 


Hon. Emory A. Rounds 


Director 


U.S. Office of Government Ethics 


1201 New York Avenue, NY, Suite 500 


Washington, DC 20005 


 


Re:  Comment of Citizens for Responsibility and Ethics in Washington in response to 


Proposed Rules: Legal Expense Fund Regulation, U.S. Office of Government Ethics, RIN 3209-


AA50, 87 Fed. Reg. 23769 (April 21, 2022) 


 


Dear Director Rounds, 


 


 Citizens for Responsibility and Ethics in Washington (“CREW”) respectfully submits this 


comment in response to the proposed rules that the U.S. Office of Government Ethics (“OGE”) 


issued on April 21, 2022, regarding legal expense fund regulations.1 CREW submitted an initial 


comment on May 15, 2019, in response to the advance notice of proposed rulemaking and notice 


of public hearing on the legal expense fund regulation that OGE issued on April 15, 2019. 


CREW is pleased that many of the proposals we recommended have been adopted in the OGE 


proposed rule. CREW commends OGE for addressing this issue, which has remained 


outstanding for far too long. These regulations are necessary, not only to protect the integrity of 


our government, but also to ensure that public officials are not compelled to respond to an 


investigation in a specific manner based on their source of funding.  


  


 CREW is particularly pleased with OGE’s commitment to requiring a trust as the 


mandated structure for legal expense funds.2 As detailed in our previous comment, the Patriot 


Fund’s structure as an LLC enabled the operators to exert improper influence over government 


 
1 CREW gratefully acknowledges the work of our law clerk Isabel Gutenplan whose contributions and assistance 


were invaluable in writing this letter. 
2 Legal Expense Fund Regulation, U.S. Office of Government Ethics, RIN 3209–AA50, 87 Fed. Reg. 23769, 23771 


(proposed April 21, 2022). 
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officials and shrouded the donation sources in secrecy.3 OGE’s explicit rejection of LLCs, 


partnerships, and other structures under the rules proposed in subpart J is a major step forward in 


returning the government to the ethical norms that preceded the Trump administration.4   


 


CREW believes that the proposed trust framework in subpart J should be the exclusive 


means for accepting legal expense fund payments. For this reason, CREW opposes the possible 


use of alternative authorities, specifically gift exclusions or exceptions currently contained in 


subpart B, as a basis for accepting payments from other types of legal expense funds (e.g. LLCs 


or partnerships) that would not meet the criteria contained in proposed subpart J.5  


 


Further, CREW commends OGE’s careful consideration of anonymous whistleblowers 


and the particular risks they face within the proposed structure.6 CREW is also pleased with 


OGE’s consideration of penalties for noncompliance with reporting requirements.7 This will 


greatly increase the transparency of legal expense funds, and provide important incentives for 


trustees and beneficiaries to comply with the regulations. 


 


This comment serves to highlight areas of the proposed rules that 1) CREW agrees with 


and does not wish to change, 2) can be improved, and 3) OGE has specifically requested 


additional comments to address.  


 


I. Mandatory structure as a trust with one beneficiary 


 


 As stated above, CREW is pleased that OGE has mandated a trust structure for all legal 


expense funds.8 This was CREW’s most important recommendation in its previous comment, 


because, as OGE is aware, the fiduciary duty owed by a trustee to a beneficiary is critical in  


preventing fund operators from exerting improper influence on employee beneficiaries.9 The 


Patriot Fund’s structure as an LLC was an ill-advised break from past practice, and CREW 


commends OGE for formalizing the previous norm of trust-structured legal expense funds into 


these proposed regulations. 


 


 
3 Letter from Noah Bookbinder to OGE Director Emory A. Rounds, July 15, 2019, at 15-16, 


https://www.citizensforethics.org/wp-content/uploads/legacy/2019/05/CREW-Comment-on-OGE-RIN-


3209%E2%80%93AA50-May-15-2019.pdf. 
4 Legal Expense Fund Regulation, 87 Fed. Reg. at 23771. 
5 Id. at 23772. 
6 Id.  at 23771.  
7 Id. at 23772. 
8 Id. at 23771. 
9 Letter from Bookbinder to Rounds. 



https://www.citizensforethics.org/wp-content/uploads/legacy/2019/05/CREW-Comment-on-OGE-RIN-3209%E2%80%93AA50-May-15-2019.pdf

https://www.citizensforethics.org/wp-content/uploads/legacy/2019/05/CREW-Comment-on-OGE-RIN-3209%E2%80%93AA50-May-15-2019.pdf
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 As noted above, CREW believes that the proposed trust framework in subpart J should be 


the exclusive means for accepting legal expense fund payments, and urges OGE to clearly reject 


alternative authorities, specifically subpart B’s current gift exclusions or exceptions, as a basis to 


accept payments from any legal expense funds that are structured as LLCs or partnerships. 


Acceptance of legal expense fund payments from LLCs, partnerships and similar non-trust 


entities based on exceptions or exclusions in subpart B would appear to be authorized  


by § 2635.1002(b)(2). If permitted, this would undermine the efficacy of the proposed subpart J 


and defeat the purpose of requiring a trust framework.  


 


CREW notes that OGE has also tentatively accepted its initial recommendation that each 


legal expense fund only have one beneficiary, but is soliciting further comments to finalize this 


proposal.10 CREW strongly recommends maintaining the tentative proposed rule requiring that 


each fund have only one beneficiary. Multiple beneficiaries could cause competition among the 


beneficiaries, and employees could feel pressure to testify, or refrain from testifying, on certain 


matters in order to receive legal expense fund payments. The potential for conflicts of interest 


between multiple beneficiaries severely weakens and complicates the fiduciary duty owed by a 


trustee to the beneficiary. 


 


II. Trustee eligibility 


 


CREW is pleased that OGE is formalizing the list of individuals who are prohibited from 


serving as a trustee for legal expense funds.11 There are a few missing categories, however, the 


inclusion of which would significantly reduce the possibility of conflicts of interests between the 


trustee and the beneficiary. In addition to OGE’s proposed criteria, CREW recommends that 


OGE prohibit the trustee position from being held by– 


a. A prohibited source for the sole beneficiary; 


b. Employees of lobbyists, even if that employee is not a registered lobbyist 


themselves; 


c. All relatives of the employee beneficiary; 


d. An employee or agent of the beneficiary or any other person prohibited by this 


section. 


 


CREW notes that OGE proposes that the trustee cannot be a person who has interests 


substantially affected by the performance or nonperformance of the employee beneficiary’s 


official duties.12 This only encompasses one of the five criteria listed in OGE’s gift rule 


 
10 Id.  
11 87 Fed. Reg. at 23771, 23777. 
12 Id.  







June 21, 2022 


Page 4 


 


definition of “prohibited source,” at § 2635.203(d).13 CREW recommends OGE adopt a broader 


definition of “prohibited source.” If OGE maintains the proposed legal expense structure, which 


makes pro bono legal services and legal expense funds exceptions to the gift rules, OGE should 


include the “prohibited source” definition that applies under the gift rules, which would include 


any person seeking official action by the employee’s agency; does business or seeks to do 


business with the employee’s agency; conducts activities regulated by the employee’s agency; or 


has interests that may be substantially affected by the performance or nonperformance of this 


employee’s official duties.14 This change will help prevent conflicts of interest and ensure that 


the rule does not create loopholes that could lead to unintended consequences, including abuse of 


legal expense funds as a way to exert influence over the employee beneficiary. 


 


Further, CREW recognizes that in the notes to § 2635.1002(b), OGE states that an 


employee beneficiary will be treated as having a covered relationship  with a legal expense 


fund’s trustee and donors within the meaning of § 2635.502(b)(1) for one year.15 While OGE 


explains when the one-year period of disqualification begins to run for donors and pro bono legal 


service providers, it is not clear when the one-year period begins to run for the trustee.16 CREW 


recommends that the trustee have a covered relationship with the employee beneficiary at least 


for the duration of the legal expense fund’s existence and for four years following the 


termination of the legal expense fund.  


 


In addition to the covered relationship for the duration of the legal expense fund, CREW 


recommends that the trustee have a recusal obligation from any “particular matters,” which exists 


throughout the life of the legal expense fund and for four years following the termination of the 


legal expense fund. Specifically, this recusal obligation would prohibit the employee from 


participating personally and substantially in any particular matter that the employee knows will 


directly and predictably affect the financial interests of the trustee, the trustee’s employer, spouse 


or minor child, or any company in which the trustee holds at least a 10% ownership stake. This 


includes matters of both specific and general applicability. 


 


III. Legal expense fund authorization 


 


 
13 5 C.F.R. § 2635.203(d) (2017) (“Prohibited source” means “any person who: (1) is seeking official action by the 


employee’s agency; (2) does business or seeks to do business with the employee’s agency; (3) conducts activities 


regulated by the employee’s agency; (4) has interests that may be substantially affected by the performance or 


nonperformance of the employee’s official duties or (5) an organization a majority of whose members are described 


in paragraphs (d)(1) through (4) of this section.”)   
14 But, it would not seem appropriate to include paragraph (d)(5) of § 2635.203(d), which covers an organization the 


majority of whose members is comprised of prohibited sources listed in paragraphs (d)(1) through (4), since this 


particular paragraph refers mostly to trade associations and similar organizations, which are unlikely to qualify as 


trustees. 
15 Legal Expense Fund Regulation, 87 Fed. Reg. at 23776. 
16 Id.  
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 CREW is pleased with the authorization mechanism that OGE has set out for legal 


expense funds, including that all legal expense funds and amendments must have approval by the 


Designated Agency Ethics Official (DAEO), with a secondary OGE review in many cases, 


before contributions can be accepted.17 CREW commends OGE’s commitment to oversight and 


transparency. To further advance this goal, and to protect against undue influence on the part of 


legal expense funds operating in a prohibited structure, CREW recommends mandating that the 


following documents be included in the reports sent to these reviewing officials for approval:  


a. The trust agreement; 


b. All side or supplemental agreements, if applicable; 


c. Written procedures for compliance with applicable ethics requirements;  


d. A certification that the trustee meets the eligibility requirements, which must 


include the trustee’s 


i. Name 


ii. Business address 


iii. Employer 


iv. Description of relationship with employee beneficiary 


e. No redactions of the documents other than, if applicable, any fee schedule, the 


personal address or contact information of any person, the name of any minor 


child, and any account number. 


 


IV. Prohibited donors 


 


 CREW largely approves of the prohibitions on donor eligibility, including organizations 


with limited exceptions for a national committee of a political party or campaign donations in the 


case of former members of a campaign of a candidate for President or Vice President.18 OGE 


also requested additional comments on expanding the exception to certain nonprofit 


organizations.19 CREW strongly recommends against expanding these exceptions to allow IRS 


Code §§ 501(c)(3) and/or 501(c)(4) groups to contribute to legal expense funds. While CREW 


recognizes that OGE needs to include the aforementioned limited exceptions, 501(c)(3) and 


501(c)(4) organizations would undermine OGE’s commitment to transparency, as the sources of 


an organization's funding will likely be unknown to an employee and ethics officials. It would 


become increasingly difficult to prevent prohibited donors from using an organization to conceal 


their identity. Further, if given the option, individuals are incentivized to donate to a 501(c)(3) as 


opposed to directly to the legal expense fund because they would receive a tax deduction on their 


donation. This would distort the purpose of the legal expense fund and further inhibit the 


transparency OGE is seeking.  


 
17 Id. at 23771. 
18 Id. at 23772. 
19 Id.  
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 However, CREW acknowledges that whistleblowers are often more vulnerable and 


require greater protections than other government employees. For this reason, CREW supports a 


limited exception that would allow whistleblower legal expense funds to accept payments from a 


501(c)(3) organization that the trustee verifies has been in existence for at least three years and 


has an established history of promoting government integrity, whistleblower protection, federal 


employment policies, or accountability for fraud waste and abuse in the government. 


 


 CREW would add one additional category to the donor prohibitions. CREW recommends 


that state or local governments and any employee or agent of a state or local government be 


prohibited from donating to the legal expense fund if the employee beneficiary is involved in 


matters that could substantially affect state or local government business. 


 


V. Donor screening 


 


 CREW recognizes that the notes of the proposed rules state that the trustee will screen 


donations to ensure the donations come from a permissible source.20 CREW approves of this 


development, and agrees that the trustee should be responsible for ensuring that the donation 


pool is not tainted with prohibited donations. It is unclear, however, what is required of the 


trustee in this screening process. To reiterate our recommendations for donor screenings from 


CREW’s May 15, 2019, comment,21 we recommend that OGE require that the trustee conduct 


the following screening of each donor:  


a. The trustee must collect signed and dated statements from all donors, which the 


trustee will file on their behalf with the beneficiary’s employing agency or office, 


containing the following information: 


i. Name; 


ii. Employer; 


iii. Primary state of legal residence or employment; 


iv. Confirmation that the donor meets the eligibility requirements  


in § 2635.1006; and 


v. An explicit acknowledgment that the donor is aware that the document is 


being submitted to the United States government and of the applicability 


of the prohibition against false statements in 18 U.S.C. § 100122 


b. The trustee must review the materials submitted by each donor and conduct 


reasonable due diligence, including consultation with the sole beneficiary and 


 
20 Id. at 23774. 
21 Letter from Bookbinder to Rounds, at 7-8.  
22 This requirement will create greater incentive for donors to make complete and accurate certifications. 







June 21, 2022 


Page 7 


 


DAEO for the employing agency or office, to ensure that the donor is not a 


prohibited source; and 


c. In the case of any donor contributing an aggregate of more than $1,000 


throughout the life of the legal expense fund, the trustee must interview the donor 


to confirm that the donor meets the eligibility criteria in § 2635.1006. 


 


CREW supports the proposed rule stating that if an improper donation is discovered the 


beneficiary and trustee must return the donation as soon as practicable but no later than the next 


reporting due date.23 This rule will work along with the above stated screening criteria to ensure 


that the donations do not come from a prohibited source and pose a conflict of interest for the 


employee beneficiary. 


 


VI. Disclosures and quarterly reports 


 


CREW was very encouraged by the proposed quarterly reporting requirements in  


§ 2635.1007.24 Both the quarterly reports and the penalty for noncompliance will significantly 


improve the transparency and oversight of the legal expense funds.25 To strengthen these 


requirements, CREW recommends mandating that in each quarterly report the trustee either 


disclose violations of the legal expense fund regulations, including any corrective action taken, 


or affirmatively declare that there have been no known violations. This will incentivize trustees 


to conduct thorough screenings of donors and promptly return any donations later found to be 


impermissible, despite the screening conducted.  


 


VII. Recusal or cap on donations 


 


As discussed in “Trustee eligibility,” CREW acknowledges that in the notes to  


§ 2635.1002(b), OGE contemplates that the employee beneficiary would have a covered 


relationship for one year with a legal expense fund’s trustee, donors, and pro bono legal service 


providers, within the meaning of § 2635.502(b)(1).26 The proposed rules also include a cap of 


$10,000 per year for any single permissible donor.27 While CREW agrees that a donation cap 


and a recusal limit can work in concert, we are concerned that a standardized time period could 


cause impartiality concerns with regards to donors that contribute significant funds to the legal 


expense fund. 


 


 
23Legal Expense Fund Regulation, 87 Fed. Reg. at 23772, 23779, 23780. 
24 Id. at 23772, 23779, 23780. 
25 Id.  
26 Id. at 23776. 
27 Id. at 23772, 23778. 
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 CREW initially recommended that the regulation institute either 1) a $5,000 donation 


cap for each donor for the life of the legal expense fund, or 2) a four-year recusal obligation as to 


“particular matter” with respect to any source whose aggregate donations to the legal expense 


fund exceed $5,000. Specifically, this recusal obligation would prohibit the employee from 


participating personally and substantially in any particular matter that the employee knows will 


directly and predictably affect the financial interests of the donor, the donor’s employer, spouse 


or minor child, or any company in which the donor holds at least a 10% ownership stake. 


 


To account for both CREW and OGE’s proposals on the matter, CREW recommends 


instituting different lengths of time for covered relationships depending on the amount of money 


donated, as a $250 donation will have a significantly different impact on an employee than a 


$5,000 or $10,000 donation. CREW also recommends that OGE modify the timeframe 


applicable to the proposed $10,000 cap in the following manner: 


 


a. An aggregate cap of $10,000 for each donor for the life of the legal expense fund 


for funds for all employee beneficiaries; and 


b. For all donors with an aggregate donation of less than $5,000 to a single legal 


expense fund, the employee beneficiary will have a one-year covered relationship 


within the meaning of § 2635.502(b)(1) with a mandatory recusal obligation for 


any “particular matter,” as defined above; and 


c. For all donors with an aggregate donation of $5,000 or more to a single legal 


expense fund, the employee beneficiary will have a four-year covered relationship 


within the meaning of § 2635.502(b)(1) with a mandatory recusal obligation for 


any “particular matter,” as defined above. 


 


 As OGE contemplates in the notes to § 2635.1002(b), the one-year period of 


disqualification for each donor begins to run on the most recent date a legal expense fund 


donation is received from the donor.28 The four-year period, similarly, would be triggered at the 


first donation that brings the aggregate donation total to $5,000 or more, and would reset with 


each subsequent donation.  


 


VIII. Unused funds 


 


 In general, CREW is encouraged by the proposed rules regarding the distribution of 


unused funds following the termination of the legal expense fund. OGE has proposed that the 


501(c)(3) cannot 1) be one established by the beneficiary, 2) be an organization with which the 


beneficiary has a covered relationship, or 3) have the beneficiary or the beneficiary’s spouse or 


 
28 See id. at 23776. 
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child as an officer, director, or employee.29 CREW agrees with these limitations, and 


recommends adding that the 501(c)(3) receiving the donations should have no affiliation with the 


trustee.  


 


Further, CREW notes that OGE requested additional comments regarding if the nonprofit 


receiving funds should be named at the formation of the trust or if the selection should be left to 


the discretion of the trustee.30 CREW recommends maintaining the tentative rule that the trustee 


retain sole discretion in selecting the nonprofit, provided that the trustee may not have any 


affiliation with the organization, as recommended above. This accounts for the long length of 


time in which legal expense funds can exist and the fact that the status of nonprofit 


organizations, and importantly, the relationships between trustee, beneficiary, and donors to 


various nonprofits, can change over time. 


 


IX. Public disclosure 


 


CREW is encouraged by the proposed rules regarding public disclosure of trust 


documents and quarterly reports and recommends OGE accept them as final.31 


 


X, Pro Bono Legal Services  


 


CREW supports the proposed bar on accepting pro bono legal services from lobbyists, 


foreign governments or foreign agents,32 but otherwise believes the current gift rules are 


adequate to address conflicts of interest that arise from the receipt of pro bono legal services. 


However, if OGE chooses to maintain the proposed structure, which makes pro bono legal 


services and legal expense funds additional exceptions to the gift rules, OGE should incorporate 


OGE’s broad definition of prohibited source under § 2635.203(d),33 rather than limit it, as 


proposed, to a “person who does not have interests that may be substantially affected by the 


performance or nonperformance of an employee's official duties.”34  


 


OGE is soliciting comments on whether employees may accept legal services at a 


reduced cost or free of charge when the legal services are paid for by a nonprofit organization, 


such as a 501(c)(3) or 501(c)(4), but the services are provided by attorneys outside of that 


organization.35 CREW believes that the use of 501(c)(3) and (4) organizations as the source of 


 
29 Id. at 23773. 
30 Id.  
31 Id. at 23778, 23779. 
32 Id. at 23773. 
33 5 C.F.R. § 2635.203(d)(1)-(5). 
34 5 C.F.R. § 2635.203(d)(4).  
35 87 Fed. Reg. at 23771, 23773. 
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funding to support pro bono legal services would undermine OGE’s commitment to transparency 


since the source of that funding will likely be unknown to the employee and ethics officials. As 


noted above, CREW recognizes that whistleblowers are often more vulnerable and need greater 


protections than other government employees. For this reason, CREW would support the 


acceptance of pro bono legal services from a 501(c)(3) organization that the trustee verifies has 


been in existence for at least three years and has an established history of providing legal 


services in support of government integrity, whistleblower protection, federal employment 


policies, or accountability for fraud waste and abuse in the government. 


 


CREW notes that compliance questions arose when President Donald J. Trump failed to 


disclose the value of pro bono legal services he received from his attorney Rudy Giuliani on his 


public financial disclosure report.36 For this reason, CREW recommends that OGE require 


covered officials and employees to certify in writing that they have notified their attorney of their 


financial disclosure reporting obligations, if any, and their attorney has agreed to provide them 


with the value of services provided each year so that they may meet their gift reporting 


requirements. 


 


 


In conclusion, CREW thanks you for your leadership on this important issue and for your 


commitment to transparency, openness, and accessibility. CREW commends you and your staff 


for your  efforts to develop a manageable rule governing legal expense funds and pro bono legal 


services that recognizes the particular needs of anonymous whistleblowers and public servants 


with limited resources who may find themselves in the unfortunate position of requiring legal 


representation related to their official position, or their prior employment on a campaign or 


presidential transition, while necessarily incorporating strong ethical safeguards to prevent 


possible abuses.  


 


      Sincerely, 


       
 


      Virginia Canter 


      Chief Ethics Counsel 


 
36 See e.g., Jim Dwyer and Eric Lipton, A Great Big Gift Not on Trump’s Disclosure Form: Giuliani’s Legal 


Advice, New York Times, Dec. 13, 2019, https://www.nytimes.com/2019/12/13/us/politics/giuliani-trump-financial-


disclosure.html. 








Comment on OGE Notice of Proposed Rulemaking: “Legal Expense Fund Regulation” 87 
Fed. Reg. 23769 (RIN 3209–AA50) 


The Project On Government Oversight (POGO) submits this comment on the notice of proposed 
rulemaking concerning legal expense funds, 87 Fed. Reg. 23769, that the U.S. Office of 
Government Ethics (OGE) issued on April 21, 2022.  


While POGO commends OGE for undertaking this rulemaking, the effort is rendered 
meaningless by an exception that swallows the rule. A loophole in the regulation would allow 
officials to ignore the new restrictions it establishes. Unless this loophole is closed, OGE would 
permit officials to continue existing fundraising practices for legal expenses — practices that 
OGE admits in its rulemaking notice have “lacked transparency and created concerns regarding 
the appearance of corruption.”  


America deserves better than optional government ethics. 


OGE also proposes to loosen its gift rules without adequate safeguards. The regulation would, 
for the first time in OGE’s history, expressly allow federal employees to accept large gifts of 
cash from sources outside the government. Unless OGE requires employees to implement broad 
and lengthy recusals from matters affecting the donors of such gifts, this change risks creating an 
appearance of corruption. OGE has chosen, instead, to require only a narrow and short-lived 
recusal. Worse, employees could choose not to recuse at all if they decide — for themselves — 
that a reasonable person would trust their impartiality.  


These are not the only concerns. The regulation would compel anonymous whistleblowers to 
submit information that could lead to exposure of their identities. The regulation would also 
permit for-profit law firms, including firms that lobby for regulated industries and foreign 
governments, to supply unlimited legal support to top political appointees; however, it would 
deny a nonprofit whistleblower protection organization the opportunity to do the same. The 
regulation unnecessarily risks intimidating victims of sexual harassment by emphasizing that a 
senior military officer facing “court-martial charges for sexual harassment” can raise funds for 
legal expenses. POGO’s comment addresses these and other significant problems with the 
regulation. 


The Fatal Flaw 


This proposed regulation will achieve nothing unless OGE removes the exception at 
2635.1002(b)(2), which makes compliance optional. That provision would allow executive 
branch officials to continue relying on the gift rule exclusions and exceptions they have 
historically cited to justify legal expense funds. As OGE recognizes, reliance on these existing 
authorities has already given rise to public concerns about an “appearance of corruption” that the 
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notice of proposed rulemaking says “OGE shares.” 
 
The origin of those public concerns is well documented. Five senators — one of whom is now 
the vice president — planted the seed for this rulemaking when they wrote to OGE on August 2, 
2018, about an unethical, multi-party legal expense fund blessed by OGE’s then-acting director 
(who currently serves as general counsel). That fund, The Patriot Legal Expense Fund Trust, 
LLC (“Patriot Fund”), was structured as an opaque political organization.1 The senators sounded 
the alarm about the risks of corruption that the fund posed: 
 


The Fund lacks transparency: both donors and recipients could potentially be 
shielded from public disclosure and it is impossible to know which donors 
supplied money for contributions to which employees, making it impossible to 
discern whether donations are legal or ethical. The Fund also creates the potential 
for influencing witness testimony. While the fund manager cannot reward 
recipients monetarily for favorable testimony after-the-fact, there is no prohibition 
on pressuring witnesses to provide favorable testimony beforehand or numerous 
other potential ways of incentivizing such testimony. Finally, the structure of the 
Fund could allow donations from prohibited sources to reach federal officials.2 


 
In a response dated September 11, 2018, OGE’s director pledged to issue a regulation that would 
make legal expense funds “transparent, open, and accessible to the public.”3 Nine months later, 
OGE received another letter from several senators, including two who had not signed the first. 
They wrote that they remained concerned “about the structure of the [Patriot Fund] and the 
prospect that future funds might be structured in a similar fashion if OGE does not take 
regulatory action.”4  
 
As OGE’s notice of proposed rulemaking reveals, these senators had cause for concern. Nothing 
in the proposed regulation would prevent a repeat of the Patriot Fund debacle. Despite the 
director’s promise to concerned senators, this proposed regulation will not make legal expense 
funds “transparent, open, and accessible to the public” — because the exception at 
2635.1002(b)(2) will negate every restriction it establishes.  
 
OGE’s decision to include a rule-gutting exception in the proposed regulation begs the question: 
Why is OGE bothering to pursue this rulemaking effort? Issuing a final rule that contains this 
exception would make a farce of the office’s responsibility to oversee an effective executive 


 
1 Walter M. Shaub, Jr., “Trump’s Ethics Office has blessed an unethical legal defense fund for the president’s 
associates,” Los Angeles Times, February 9, 2018, https://www.latimes.com/opinion/op-ed/la-oe-shaub-patriot-fund-
20180209-story.html.    
2 Letter from Senator Margaret Hassan and other senators to Emory Rounds, Director, Office of Government Ethics, 
August 2, 2018, https://www.hassan.senate.gov/news/press-releases/senator-hassan-leads-letter-asking-the-office-of-
government-ethics-to-review-problematic-legal-expense-fund-set-up-for-trump-personnel-involved-in-russia-
investigation.    
3 Letter from Emory Rounds, Director, Office of Government Ethics, to Senator Margaret Hassan and other 
senators, September 11, 2018, 
https://www.oge.gov/Web/OGE.nsf/Congressional%20Correspondence/495516AF975202A7852585B6005A1FE4.    
4 Letter from Senator Margaret Hassan and other senators to Emory Rounds, Director, Office of Government Ethics, 
June 11, 2019, https://www.hassan.senate.gov/imo/media/doc/OGELegalExpenseFundReg.Final.pdf.  
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branch ethics program. It would betray OGE’s promise to the senators and its duty to the public.  
 
A Gift Exception Without Guardrails  
 
In the notice of rulemaking, OGE proposes to let employees accept gifts of cash or legal services. 
This policy shift is crafted to allow cash donations from individuals who seek to influence 
official policy, those who do business with the employees’ agencies, or those who have business 
interests the agencies regulate. The new regulation would allow employees to accept unlimited 
legal support from law firms, including firms that are registered lobbying organizations or 
foreign agents, while restricting support from public interest groups.  
 
Stronger Recusal Obligation Needed 
 
OGE has proposed to mitigate the risks of preferential treatment for donors by requiring that 
employees who receive gifts of cash or services recuse themselves from matters directly 
involving the donors. But the recusal guidelines OGE establishes in 2635.1002(c) are too weak 
for several reasons: 
 


● The recusal only lasts for one year, which is too short a duration for an employee’s 
gratitude to a donor to fade.   


● The scope of the recusal covers only a particular matter involving specific parties, and it 
does not include regulations or other industry-wide matters affecting a donor (particular 
matters of general applicability). This recusal is too narrow. Should an employee 
participate in a policy matter that benefits the donor of a cash gift, it would likely create a 
public perception that the donor purchased a favor. 


● Rather than creating a new recusal obligation, OGE merely cross-references its 
impartiality regulation, 5 C.F.R. § 2635.502. Under that provision, the agency could 
waive the recusal and let the employee participate in a matter directly involving the 
donor. But a waiver might not even be necessary: that provision does not require recusal 
unless the employee believes a “reasonable person” would question their impartiality. 
Under the current provision, therefore, by simply refusing to acknowledge an obvious 
concern, an employee could legally refuse to recuse.  


 
This weak recusal standard is no match for the serious risks that OGE’s proposed regulation 
would create. Instead of using the language in its proposed regulation, OGE should impose the 
following recusal obligations, with no option for a waiver: 
 


● Any employee who receives a cash donation should be required to recuse for five years 
from any particular matter affecting the donor’s financial interests, the donor’s employer, 
or any for-profit business in which the donor has a substantial interest. A donor should be 
deemed to have a substantial interest if the donor is a member of the board of directors or 
holds at least 5% of the ownership interests in the business. 


● Any employee who receives pro bono legal services should be required to recuse for five 
years from any particular matter involving specific parties in which the service provider 
is a party or represents a party.  
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Payment of Legal Expenses by a Nonprofit 
 
In the preamble to this proposed rulemaking, OGE solicits comments on “whether employees 
may accept legal services at a reduced cost or free of charge when the legal services are paid for 
by a nonprofit organization, such as a 501(c)(3) or 501(c)(4), but the services are provided by 
attorneys outside of that organization.” POGO urges OGE to permit the payment of legal 
services by 501(c)(3) nonprofits. POGO does not support permitting the same for 501(c)(4) 
organizations, which can legally engage in unlimited lobbying and some electioneering work. 
 
Permitting 501(c)(3) nonprofits to hire legal counsel for federal employees would put them on an 
equal footing with for-profit law firms, which could provide gifts of pro bono services under 
OGE’s proposed regulation. Large law firms routinely influence the government on behalf of 
for-profit industries and foreign governments. One prominent law firm in Washington, D.C., for 
example, earned over $6 billion in gross revenue in 2021 alone,5 and the law firm that created 
the Patriot Fund registered as a foreign agent in 2012.6 It makes no sense at all to allow pro bono 
services from these politically connected, paid influence peddlers while barring assistance from 
public interest groups.   
 
Any exception for nonprofit organizations, however, should be limited to organizations that 
legitimately serve the public interest. Impermissible donors should not be allowed to skirt the 
rules by creating new nonprofits to evade regulatory restrictions. OGE should restrict donations 
to organizations described in section 501(c)(3) of the tax code that have been operational for at 
least two years and have an established record of involvement in issues related to government 
integrity, whistleblower protection, federal employment policies, or fraud, waste, and abuse in 
the government. 
 
OGE should also expressly permit representation and funding by federal employee unions, 
consistent with the declaration in 5 U.S.C. § 7101(a)(1) that representation by federal employee 
unions safeguards the public interest. 
 
Conceptual Error in the Eligibility Requirements for Donors of Pro Bono Services 
 
There is a conceptual error in the provision that restricts who can donate pro bono services. In 
2635.1009(a)(1), OGE writes that the donor can be an individual who is not a lobbyist or foreign 
agent. In 2635.1009(a)(2), OGE writes that the donor can be any person who does not have      
“interests that may be substantially affected by the performance or nonperformance of an 
employee’s official duties.” Because the disjunctive “or” separates these two paragraphs, 
paragraph (a)(2) negates the requirements of paragraph (a)(1). An individual who is a lobbyist or 
foreign agent will not qualify under paragraph (a)(1), but paragraph (a)(2) will allow that 
individual to provide pro bono services to an executive branch employee. 
 
The following language would both correct the error in 2635.1009 and allow legitimate 


 
5 “Kirkland & Ellis LLP,” ALM Global, LLC, https://www.law.com/law-firm-profile/?id=173&name=Kirkland-
Ellis&slreturn=20220504114530. 
6 Wiley Rein LLP, FARA Registration (Form NSD-1), June 8, 2012, https://efile.fara.gov/docs/6108-Registration-
Statement-20120611-1.pdf.  
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nonprofits and federal employee unions to provide or sponsor pro bono legal services: 
 


   (a) Acceptance of permissible pro bono legal services. An employee may solicit or accept 
the provision of pro bono legal services for legal matters arising in connection with the 
employee’s past or current official position, the employee’s prior position on a campaign, or 
the employee’s prior position on a Presidential Transition Team from: 


   (1) Any individual who: 
   (i) Is not an agent of a foreign government as defined in 5 U.S.C. 7342(a)(2); 
   (ii) Is not a lobbyist as defined by 2 U.S.C. 1602(10) who is currently registered 
pursuant to 2 U.S.C. 1603(a); and 
   (iii) Does not have interests that may be substantially affected by the performance or 
nonperformance of the employee’s official duties; 


   (2) A non-profit organization that: 
(i) is described in section 501(c)(3) of the Internal Revenue Code; 
(ii) has existed and been operational for at least two years; and 
(iii) has an established record of involvement in issues related to government 
integrity, whistleblower protection, federal employment policies, or fraud, waste, 
and abuse in the government; or 


   (3) the exclusive representative of the employee’s bargaining unit, as defined in 5 U.S.C. 
7103(16). 


   (b) An individual described in paragraph (a)(1) may accept funding, staffing support, and 
other resources in connection with the representation of the employee from an organization 
that does not have interests that may be substantially affected by the performance or 
nonperformance of an employee’s official duties, provided that the organization is— 


   (1) a law firm that is the individual’s primary employer;  
   (2) a non-profit organization described in paragraph (a)(2); or 
   (3) a labor organization described in paragraph (a)(3). 
 


Whistleblowers 
 
POGO applauds OGE’s desire to protect federal whistleblowers in this rulemaking, but changes 
to the proposed regulation are necessary to accomplish that aim. OGE must make every effort to 
avoid the exposure of anonymous whistleblowers. The danger of such exposure cannot be 
overstated, as illustrated by the sentencing of a Michigan man to federal prison last year for 
threatening the life of a federal whistleblower’s attorney.7  
 
Procedures for Whistleblowers  
 
Even though they can seek prior approval from OGE rather than their agencies, subjecting legal 
expense funds to a prior approval process jeopardizes the anonymity of whistleblowers. Rather 
than requiring individualized approval, OGE should let whistleblowers use a model trust 
agreement published on its website. The model could include a declaration that the trustee meets 
the criteria in 2635.1004(c). This approach is consistent with the standard in 2635.1004(g)(i), 
which mandates approval of any compliant trust agreement when the trustee meets eligibility 


 
7 Josh Gerstein, “Man who threatened whistleblower's lawyer gets 1-year sentence,” Politico, June 10, 2021, 
https://www.politico.com/news/2021/06/10/man-threatened-whistleblower-gets-sentence-493159.  
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requirements.  
 
There’s also already a precedent for this approach. OGE published a model trust agreement for 
legal expense funds before the Patriot Fund scandal.8 The office could modify that model to 
conform to the proposed regulation. As OGE did with a model qualified blind trust agreement, 
OGE could make the use of the model legal expense fund trust mandatory for any whistleblower 
who elects not to seek individualized prior approval.9 
 
The proposed quarterly reporting requirements for whistleblowers also create risk. In some cases, 
releasing donors’ names may give clues about a whistleblower’s identity or employing agency 
(e.g., a donation from an association of current and former FBI agents). To mitigate this risk, 
OGE should allow whistleblowers to file each quarterly report up to one year after the normal 
deadline. 
 
OGE’s plans for intelligence community employees create even greater risks. In the case of any 
document received from a covert intelligence community whistleblower, 2635.1004(f)(2) 
provides that OGE will “handle the document as classified, according to procedures agreed upon 
with the employee’s agency.” By contacting the employing agency to negotiate procedures, OGE 
will reveal that a member of the agency’s staff is a whistleblower. This disclosure risks 
triggering an intensive hunt for the whistleblower by officials skilled in uncovering information. 
OGE should protect national security and whistleblowers by exempting covert intelligence 
community whistleblowers from reporting requirements.  
 
It is important for OGE to understand that even requiring whistleblowers to coordinate with OGE 
may chill whistleblowing activity. OGE is, after all, led by a political appointee who works 
closely with the White House. The office cannot guarantee that all future directors will 
scrupulously guard the anonymity of whistleblowers. In the case of intelligence community 
whistleblowers, POGO also questions whether OGE has the capacity to secure classified records. 
Confidentiality and the perception of confidentiality are essential to encouraging truth-tellers to 
come forward in the public interest. Any risks OGE may perceive in this recommended approach 
are vastly outweighed by the risks that compromising whistleblower anonymity would pose to 
government integrity. 
 
Definition of “Whistleblower” 
 
POGO is glad that OGE’s definition of “whistleblower” covers individuals who “believe” they 
qualify for whistleblower protections, even if they later fail to persuade the government that they 
do. But the definition needs to be broader. It should also cover: 
 


● federal officials who are covered by OGE’s regulations but are not covered by 5 U.S.C. 
§ 2302, including military officers, FBI agents, commissioned corps members, and 


 
8 Office of Government Ethics, “Legal Expense Trust Fund Template,” August 15, 2017, 
https://www.oge.gov/Web/OGE.nsf/37bf4d7550bd126d852585de0063e635/869d09198a93fa9c852585b6005a1dc7?
OpenDocument.  
9 Office of Government Ethics, “Model Qualified Blind Trust Agreement,” 
 https://oge.gov/Web/oge.nsf/Resources/Model+Qualified+Blind+Trust+Agreement.  
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Postal Service employees;  
● employees who exercise their right to petition or furnish information to Congress 


pursuant to 5 U.S.C. § 7211 – like Lt. Col. Alexander Vindman (ret.), who filed a 
retaliation lawsuit after testifying in an impeachment hearing;10  


● employees who suffer retaliation based on their association with, or assistance to, a 
whistleblower or congressional witness – like Lt. Col. Yevgeny Vindman, whom the 
Defense Department inspector general determined, by a preponderance of the evidence, 
was a victim of retaliation for his brother’s congressional testimony;11 


● employees who are not whistleblowers but fear retaliation or investigation because they 
are suspected of being whistleblowers – including executive branch employees who face 
the sort of investigation that Supreme Court clerks are now facing;12 and 


● employees who face retaliation for using legitimate channels of dissent – like State 
Department employees who use the official “Dissent Channel.”13 


 
Other Concerns 
  
In addition to the concerns outlined above, there are a several other sections that POGO 
recommends OGE revisit: 
 
2635.1003 (Example 2) – This example poses a hypothetical involving a legal expense fund for a 
senior military officer facing court martial for sexual harassment. OGE should replace this 
example with one that does not risk intimidating victims of sexual harassment. To understand the 
stakes, OGE should review POGO’s report on the Department of Homeland Security’s failure to 
protect employees from sexual harassment and retaliation for reporting sexual harassment.14 
 
2635.1003 (definition of “Arising in connection with employee’s past or current official 
position”) – To avoid creating opportunities for persons outside the government to influence top 
officials, OGE should modify 2635.1003 to emphasize that this definition does not cover 
assisting individuals with presidential nominations for Senate-confirmed positions.15  
 
2635.1004(g)(2)(ii) and 2635.1007(f)(2)(ii) – The proposed regulation indicates that OGE will 
conduct a second-level review of legal expense funds for officials listed in 2635.1004(g)(2)(ii) 


 
10 Michael Schmidt, “Vindman, Key Figure in Trump Impeachment, Alleges Retaliation in Lawsuit,” New York 
Times, February 2, 2022, https://www.nytimes.com/2022/02/02/us/politics/alexander-vindman-trump-lawsuit.html.    
11 Jordan Williams, “Pentagon IG finds Vindman’s brother ‘likely’ faced retaliation by Trump officials,” The Hill, 
May 18, 2022, https://thehill.com/policy/defense/3493128-pentagon-ig-finds-vindmans-brother-faced-retaliation-by-
trump-officials/.  
12 Tierney Sneed, “Escalation of the Supreme Court's leak probe puts clerks in a 'no-win' situation,” Politico, June 1, 
2022, https://www.cnn.com/2022/06/01/politics/supreme-court-clerks-leak-investigation-phones-affidavit-
abortion/index.html.    
13 Department of State, “Dissent Channel,” 2 FAM 070, https://fam.state.gov/fam/02fam/02fam0070.html.  
14 Adam Zagorin and Nick Schwellenbach, “Protecting the Predators at DHS,” Project On Government Oversight, 
April 7, 2022, https://www.pogo.org/investigation/2022/04/protecting-the-predators-at-dhs.   
15 See Nick Miroff, “Trump’s Homeland Security pick is caught up in a conflict of interest complaint,” Washington 
Post, November 16, 2017, https://www.washingtonpost.com/world/national-security/trumps-homeland-security-
pick-is-now-caught-up-in-a-conflict-of-interest-complaint/2017/11/15/8e029866-ca26-11e7-aa96-
54417592cf72_story.html.  



https://www.nytimes.com/2022/02/02/us/politics/alexander-vindman-trump-lawsuit.html

https://thehill.com/policy/defense/3493128-pentagon-ig-finds-vindmans-brother-faced-retaliation-by-trump-officials/

https://thehill.com/policy/defense/3493128-pentagon-ig-finds-vindmans-brother-faced-retaliation-by-trump-officials/

https://www.cnn.com/2022/06/01/politics/supreme-court-clerks-leak-investigation-phones-affidavit-abortion/index.html

https://www.cnn.com/2022/06/01/politics/supreme-court-clerks-leak-investigation-phones-affidavit-abortion/index.html

https://fam.state.gov/fam/02fam/02fam0070.html

https://www.pogo.org/investigation/2022/04/protecting-the-predators-at-dhs

https://www.washingtonpost.com/world/national-security/trumps-homeland-security-pick-is-now-caught-up-in-a-conflict-of-interest-complaint/2017/11/15/8e029866-ca26-11e7-aa96-54417592cf72_story.html

https://www.washingtonpost.com/world/national-security/trumps-homeland-security-pick-is-now-caught-up-in-a-conflict-of-interest-complaint/2017/11/15/8e029866-ca26-11e7-aa96-54417592cf72_story.html

https://www.washingtonpost.com/world/national-security/trumps-homeland-security-pick-is-now-caught-up-in-a-conflict-of-interest-complaint/2017/11/15/8e029866-ca26-11e7-aa96-54417592cf72_story.html
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and 2635.1007(f)(2)(ii). The list includes officials whose financial disclosure reports OGE 
reviews, pursuant to 5 U.S.C. app. § 103, and certain other White House appointees. OGE should 
expand this list to include agency heads whose disclosures OGE does not review. The need for 
increased oversight became clear when a former director of the Centers for Disease Control and 
Prevention resigned amid an ethics scandal.16 
 
2635.1006(c) – Placing a cap on the size of donations may have the unintended effect of 
multiplying conflicts of interest by increasing the number of donors. OGE could lift the cap on 
donations and, instead, require the employee to recuse from any particular matter affecting a cash 
donor, the donor’s employer, and any business entity in which the donor has a substantial 
interest. 
 
Structure of Legal Defense Funds 
 
POGO applauds OGE’s decision to require all legal expense funds to be structured as single-
beneficiary trusts for which the sole beneficiary is the grantor. Permitting legal expense funds to 
be structured as political organizations or to have multiple beneficiaries would be disastrous 
because these alternate structures lack transparency, give financial leverage over the employee to 
outside parties with no fiduciary duty to the employees, and fail to prevent impermissible parties 
from donating to employees. The public and congressional outrage over the Patriot Fund is 
evidence of the harm to public trust in government that such structures inflict. 
 
Conclusion 
 
POGO opposes this regulation in its current form and proposes several changes to improve it. 
 
Most importantly, OGE has made the shocking decision to include an exception in this 
regulation that would give federal officials the option to ignore the new restrictions it establishes. 
Issuing a final regulation without eliminating that exception would betray the promise OGE gave 
senators to make legal expense funds “transparent, open, and accessible to the public.” That 
betrayal would inflict a serious wound to OGE’s credibility, for the public would see this 
regulation as a sham to quell public outrage over the government’s abusive legal expense fund 
practices.  
 
The proposed regulation fails to establish adequate safeguards to ensure that a new policy of 
permitting large cash gifts will not corrupt government activities. While OGE would require 
employees to recuse from matters involving donors, the proposed recusal is short-lived and 
riddled with loopholes. Employees would be free to decide not to recuse based on a personal 
belief that the public blindly trusts their impartiality. Even in cases where employees 
acknowledge the public’s concern, agency officials could waive the recusal obligation. 
 
POGO objects to OGE’s decision to bar public interest groups from defending whistleblowers 
while permitting massive for-profit law firms that are registered as lobbying organizations and 


 
16 Debra Goldschmidt and Ben Tinker, “CDC Director Brenda Fitzgerald resigns,” CNN, January 31, 2018, 
https://www.cnn.com/2018/01/31/health/cdc-director-fitzgerald-resigns-bn/index.html.  



https://www.cnn.com/2018/01/31/health/cdc-director-fitzgerald-resigns-bn/index.html





9 
 


foreign agents to provide pro bono services to top political appointees. OGE should permit 
support for whistleblowers from 501(c)(3) nonprofits with established records of public service.  
 
The proposed regulation negatively impacts whistleblowers in other ways. OGE’s overly 
legalistic definition of “whistleblower” excludes a broad range of patriotic truth-tellers who risk 
everything to protect government integrity, including employees who exercise their statutory 
right to petition Congress. OGE’s proposed rule would afford some procedural protections to a 
narrowly defined group of whistleblowers, but these procedures do not go far enough to protect 
them. The solution is to protect a broader range of truth-tellers and to give them the option of 
using a model legal trust agreement in lieu of seeking individualized approval. 
 
Thank you for this opportunity to comment on the proposed rule. POGO urges you to adopt its 
suggestions to avoid wasting an opportunity to strengthen the government’s ethics rules. 
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June 21, 2022 
 
Hon. Emory A. Rounds, III 
Director 
U.S. Office of Government Ethics  
1201 New York Avenue NW, Suite 500 
Washington, D.C., 20005 
 
Submitted electronically to usoge@oge.gov 
 


Re:  Comments on Proposed Rule Legal Expense Fund 
Regulation, RIN 3209-AA50 


 
Dear Director Rounds: 
 


Campaign Legal Center (“CLC”) respectfully submits these comments 
to the Office of Government Ethics (“OGE”) in response to the proposed rules 
governing executive branch legal expense funds (“LEFs”). CLC is a 
nonpartisan, nonprofit organization dedicated to protecting and 
strengthening democracy across all levels of government. Our work promotes 
an American political process that is accessible to all citizens, resulting in 
representative, responsive, and accountable government. 
 
 The purpose of our comments is to alert OGE of the risk of adopting 
loopholes that currently exist in Congressional LEF regulations, and to 
reiterate the need for restrictions on 501(c)(4) organizations providing certain 
legal services to employees. Specifically, this letter explains that:   
 


1. Contingency fee legal arrangements should require OGE pre-approval;  
 


2. Pro bono legal services should require a certification that third parties 
are not earmarking payments for the legal services;  
 


3. LEFs should have a definitive termination date based on the 
conclusion of the legal matter to avoid misuse of funds;  
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4. 501(c)(4) organizations should not contribute to LEFs; and  


 
5. 501(c)(4) organizations should not provide pro bono legal services to an 


employee. 
 
As detailed below, these five suggestions will significantly improve the 
effectiveness and enforcement of LEFs by limiting the ability of employees 
and third parties to circumvent the letter and the spirit of the rules. 
 


I. Contingency Fee Legal Arrangements Should Require OGE 
Pre-Approval 


 
OGE has based much of the proposed rule on congressional rules 


governing LEFs. While congressional rules provide a blueprint for the 
executive branch to follow, those rules are not without loopholes that OGE 
should endeavor to avoid. One potential loophole involves contingency fee 
arrangements. Under the current proposed rule, employees could accept legal 
services that would not technically fall under the rule’s definition of “pro bono 
legal services,” because the expectation of payment for those services means 
they are not provided “without charge to the employee beneficiary.” However, 
contingency fee arrangements may constitute de facto pro bono legal services 
because: there is no reasonable expectation of legal success and payment; a 
third-party may be paying for the services; or the contingency fee 
arrangement provides for a discounted payment to the attorney. 


 
In 2011, the Office of Congressional Ethics (“OCE”) found that a 


member of Congress improperly accepted and failed to report an 
impermissible gift of pro bono legal services that was paid for by a third 
party.1 Although there was a proposed contingency fee agreement with the 
lawmaker’s counsel, the OCE found that a third-party had already paid the 
counsel.2  As a result, the counsel was guaranteed payment for services and 
the contingency fee agreement was a fiction.  More recently, a congressman 
was alleged to have received extensive legal services to file high-profile 
defamation lawsuits that may have been based on an unapproved 
contingency fee arrangement.3 Without clear rules governing how 


 
1 U.S. Off. of Cong. Ethics, OCE Referral Regarding Rep. Jean Schmidt, Review No. 11-6574 
(May 18, 2011), https://www.govinfo.gov/content/pkg/CPRT-112HPRT67438/pdf/CPRT-
112HPRT67438.pdf.   
2 Id. at 16. 
3 See Colin Kalmbacher, ‘Blatant Violation of House Rules’: Watchdog Questions How Nunes 
Is Funding 6 Lawsuits at Once, LAW & CRIME (Feb. 26, 2020), https://lawandcrime.com/high-



https://www.govinfo.gov/content/pkg/CPRT-112HPRT67438/pdf/CPRT-112HPRT67438.pdf

https://www.govinfo.gov/content/pkg/CPRT-112HPRT67438/pdf/CPRT-112HPRT67438.pdf

https://lawandcrime.com/high-profile/blatant-violation-of-house-rules-watchdog-questions-how-nunes-is-funding-6-lawsuits-at-once/





 
 
 
 


3 


contingency fee arrangements are treated under this new rule, employees 
could disguise pro bono legal services as contingency fee arrangements, 
leaving the public with little transparency surrounding who ultimately pays 
for and provides public employees’ legal services. 


 
To avoid these issues in the executive branch, OGE should include in 


their rules that contingency fee agreements are treated identically to pro 
bono arrangements and must be pre-approved by agency ethics officials or 
OGE. 


 
II. Pro Bono Legal Services Should Require Certification of No 


Third-Party Funding 
 


Another loophole found in the congressional LEF regulations is the 
potential for third parties to earmark money to pay for so-called “pro bono” 
legal services. For example, an OCE investigation into a member of Congress’ 
contingency fee arrangement found that the “pro bono” services provided to 
the lawmaker were actually paid for up front by a third-party group prior to 
the lawmaker receiving consent to establish an LEF.4  Consequently, the “pro 
bono” services were actually paid legal services. 


 
Under the current proposed rules, a law firm or legal services entity is 


permitted to provide employees with pro bono legal services.5 OGE should 
require as part of these rules that both the entity providing the services and 
the employee receiving the services certify in a public disclosure that no third 
party is paying for the pro bono services on the employee’s behalf. 


 
III. LEFs Should Have Definitive Termination Dates 


 
Leaving a fund open-ended without a required termination period is 


another loophole in the congressional rules. OGE should require an LEF to 
terminate at a specified time after the conclusion of the legal dispute for 
which it was established. In New York City, a “legal defense trust” must be 
terminated within 90 days of the last expenditure made in relation to the 
investigation, audit, or action for which it was created.6 Similarly, California 


 
profile/blatant-violation-of-house-rules-watchdog-questions-how-nunes-is-funding-6-lawsuits-
at-once/.  
4 OCE Referral Regarding Rep. Jean Schmidt, supra note 1, at 5, 13-14. 
5 U.S. Off. of Gov’t Ethics, Proposed Legal Expense Fund Regulation, 87 Fed. Reg. 23780 
(Apr. 21, 2022) (Proposed § 2635.1009). 
6 NYC Admin. Code § 3-1104. 



https://lawandcrime.com/high-profile/blatant-violation-of-house-rules-watchdog-questions-how-nunes-is-funding-6-lawsuits-at-once/

https://lawandcrime.com/high-profile/blatant-violation-of-house-rules-watchdog-questions-how-nunes-is-funding-6-lawsuits-at-once/
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requires “legal expense accounts” to terminate within 90 days of a resolution 
of the legal dispute for which the account was created.7  
 


Such carefully circumscribed requirements for how unexpended money 
should be distributed are necessary to prevent employees from having LEFs 
that continue to spend funds after the legal matter has died, i.e., a “zombie 
fund.” In the campaign finance context, retired lawmakers and former 
candidates have continued to spend leftover campaign donations in zombie 
funds for years after leaving office, in some cases for personal expenses.8  In 
combination with reporting requirements and consistent oversight of the 
funds, clear rules governing the disposition of unused funds will prevent 
LEFs from becoming zombie funds. 
 


IV. 501(c)(4) Organizations Should Not Contribute to LEFs  
 


OGE should not expand the exceptions to proposed section 2635.1006, 
which currently does not allow 501(c)(4) organizations to donate to LEFs. 
This prohibition aligns with other provisions of the proposed rules that 
specifically prohibit the acceptance of donations from individuals who donate 
anonymously or donate on behalf of or at the direction of others. These 
restrictions work together to support the main purposes of these regulations: 
increasing transparency and reducing concerns regarding the appearance of 
corruption in the creation and operation of LEFs for the benefit of executive 
branch employees. 


 
Allowing 501(c)(4) organizations to donate to LEFs would render the 


other safeguards in these proposed rules meaningless. For example, 501(c)(4) 
organizations are responsible for the highly controversial financing of 
political campaigns by undisclosed sources that provide unlimited 
contributions, i.e., dark money. These dark money groups are often used by 
donors to easily hide their political spending from the public and avoid 
accountability for trying to influence the political process. Dark money 
organizations can serve as intermediaries for those making contributions on 
behalf of others and can accept anonymous donations. If these groups are 
permitted to donate to LEFs, they would not only be responsible for dark 


 
7 Cal. Code Regs. tit. 2, § 18530.4(i). 
8 Hailey Fuchs, Inside the totally legal, fairly macabre, classically political world of the true 
Zombie PACs, POLITICO (Feb. 11, 2022), 
https://www.politico.com/news/2022/02/11/politicians-died-their-pacs-are-still-living-
00008102; Kenneth P. Doyle & Nancy Ognanovich, Zombie Campaigns-to-Be Hold Millions 
in Cash With Murky Rules, BGOV (July 19, 2021), https://about.bgov.com/news/zombie-
campaigns-to-be-hold-millions-in-cash-with-murky-rules/.  



https://www.politico.com/news/2022/02/11/politicians-died-their-pacs-are-still-living-00008102

https://www.politico.com/news/2022/02/11/politicians-died-their-pacs-are-still-living-00008102

https://about.bgov.com/news/zombie-campaigns-to-be-hold-millions-in-cash-with-murky-rules/

https://about.bgov.com/news/zombie-campaigns-to-be-hold-millions-in-cash-with-murky-rules/
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money influencing the political process, but also influencing our public 
officials.  


 
Prohibiting 501(c)(4) organizations from donating to LEFs will increase 


transparency and the public’s trust in the LEF process. 
 
 


V. 501(c)(4) Organizations Should Not Provide Pro Bono Legal 
Services to an Employee 
 


CLC supports section 2635.1009 of the proposed rule, which prohibits 
employees from accepting free or discounted legal services if they are paid for 
by 501(c)(4) organization, even if the legal services are ultimately provided by 
attorneys outside of the nonprofit organization. 


 
CLC believes that prohibiting 501(c)(4) organizations from providing 


free or discounted legal services is prudent. Such arrangements would be 
indistinguishable from these groups donating directly to an LEF, which is 
currently prohibited by the proposed rules to increase transparency and 
reduce the appearance of corruption. Allowing a 501(c)(4) organization to pay 
for all or part of an employee’s legal services may pose an even greater risk 
for the appearance of corruption: legal services can be very costly, and 
because these organizations are not required to publicly disclose all their 
donors, prohibited sources could indirectly pay for the legal services. The 
limits in the proposed rule for accepting pro bono legal services should not 
allow 501(c)(4) groups to pay for an employee’s legal services. 


 
Notably, the House of Representatives specifically prohibits an outside 


third party, like a 501(c)(4), from paying for pro bono legal expenses incurred 
by its members. Such an arrangement would constitute a gift of services, the 
value of which would be subject to the limitations of the House gift rule; 
where no exception to the gift rule applies, “each time [a third party] paid the 
legal fees of the lawyers…in connection with the representation of [a member 
of Congress], that payment was a gift.”9 As a result, the House rules “do not 
allow an outside third party to pay for legal expenses [a member of Congress] 
incurs,” and only allow the acceptance of pro bono legal services in most cases 
if they are allowable contributions to an LEF.10 
 


 
9 U.S. House of Reps. Comm. on Ethics, In the Matter of Allegations Relating to 
Representative Jean Schmidt, H.R. Rep. No. 112-195, at 16-17 (2011), 
https://www.govinfo.gov/content/pkg/CRPT-112hrpt195/pdf/CRPT-112hrpt195.pdf.  
10 U.S. House of Reps., Gifts Guidance, https://ethics.house.gov/house-ethics-
manual/gifts#_Pro_Bono_Legal. 



https://www.govinfo.gov/content/pkg/CRPT-112hrpt195/pdf/CRPT-112hrpt195.pdf

https://ethics.house.gov/house-ethics-manual/gifts#_Pro_Bono_Legal

https://ethics.house.gov/house-ethics-manual/gifts#_Pro_Bono_Legal





 
 
 
 


6 


VI. Conclusion 
 


CLC supports the long overdue development of a robust and 
enforceable regulatory framework governing the creation, administration, 
and termination of executive branch LEFs. This rulemaking is crucial to 
bringing accountability and transparency to LEFs, which until this point 
could operate as potential vehicles for endless amounts of largely unregulated 
cash to flow directly to influential decisionmakers. Thank you for the 
consideration of these comments. 


 
Sincerely, 
 
_________/s/_________ 
Kedric Payne, General Counsel and 
Senior Director, Ethics 
 
 
_________/s/_________ 
Delaney Marsco, Senior Legal 
Counsel, Ethics 


 








 


 
 
 
 


 
June 21, 2022 
 
Office of Government Ethics  
1201 New York Avenue NW, Suite 500  
Washington, DC 20005  
 
Re: Office of Government Ethics Proposed Rule—Legal Expense Fund Regulation;  
RIN 3209-AA50; 87 Fed. Reg. 23769-23780 (April 21, 2022)  
 
Dear Sir/Madam:  
 
On behalf of the Section of Administrative Law and Regulatory Practice of the American Bar 
Association (the Section), I write in response to the above-referenced proposed rule by the 
Office of Government Ethics (OGE) regarding its legal expense fund regulation. The views 
expressed herein have not been reviewed or approved by the House of Delegates or the 
Board of Governors of the American Bar Association and, accordingly, should not be 
construed as representing the policy of the American Bar Association. 
 
The Section has prepared the following comments for OGE’s consideration regarding several 
key issues identified in the proposed rule. The Section is a nonpartisan organization that is 
interested in the powers and responsibilities of government agencies at the federal, state 
and local levels, the processes by which they operate, review of their actions, their executive, 
legislative, and judicial branch relationships, and their relationship with the public. Both 
politically and geographically diverse, the Section is composed of specialists in administrative 
law and includes private practitioners, government attorneys, judges, law professors, and 
members of nonprofit organizations. Officials from all three branches of the federal 
government sit on its governing Council. The Section is interested in the subject matter of the 
proposed rule as affecting an important topic relevant to good government—ethics 
regulations for the federal civil service—and wishes to help ensure that any OGE regulatory 
action deriving from the proposed rule avoids unintended conflicts.  
 
The Section supports OGE’s goals of ensuring ethical conduct in service and fighting 
corruption and the appearance of corruption in government. However, the Section is 
concerned that the proposed rule in its current form improperly invades the privileged 
attorney-client relationship and the power of the judicial branch to govern the bar.  The ABA 
has long opposed laws or regulations which, in the name of effectuating other policy goals, 
“would compel lawyers to disclose confidential information to government officials or 
otherwise compromise the lawyer-client relationship or the independence of the bar.”1  Such 
protected information includes the terms of retainer agreements between attorneys and 
clients, and the client’s funding arrangements for paying for representation.  The ABA 


 
1  See, e.g., ABA Resolution 104, which was adopted by the ABA House of Delegates in 
February 2003. Resolution 104 and the related background Report are available at 
https://www.americanbar.org/content/dam/aba/directories/policy/midyear-2003/2003_my_104.pdf   


American Bar Association 
Section of Administrative Law and Regulatory Practice 
1050 Connecticut Avenue NW, Suite 400 
Washington, DC  20036 
(202) 662-1690 
Fax: (202) 662-1529 
www.americanbar.org/adminlaw 
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strongly supports the preservation of the attorney-client privilege and the work product 
doctrine and opposes governmental policies, practices, and procedures that have the effect 
of eroding these protections.2 Information concerning the financial arrangements underlying 
legal representation implicates issues of privileged attorney-client communications and 
attorney work product privilege, which should be protected from disclosure. The Section 
opposes the proposed rule (in particular, proposed 5 C.F.R. §§ 2635.1007, 2635.1009), which 
requires the disclosure of terms of representation and funding sources for most subject 
employees, because it forces disclosure of this privileged information.  
 
The requirement under proposed 5 C.F.R. § 2635.1007(a)(2) to publicly disclose to the 
opponent party agency the “date(s) of distribution, amount, and purpose of any distribution 
from the legal expense fund exceeding $250 during the quarterly reporting period” is also 
problematic because of its vagueness. The proposed rule in requiring the disclosure of 
“date(s) of distribution, amount and purpose” requires the subject employee to report to the 
opposing party agency a portion of billing statements, which often contain privileged and 
otherwise protected attorney client communications and attorney work product. In the 
alternative, through its vagueness in defining what level of detail is required to comply with 
the regulation, the proposed rule risks tricking unwary clients into waiving privilege and 
disclosing privileged and confidential matter unnecessarily. 
 
As the disclosures under proposed 5 C.F.R. § 2635.1007 are to be placed in a publicly 
searchable database under proposed 5 C.F.R. § 2635.1007(g), there is no restriction 
whatsoever on this financial disclosure information being provided straight to the attorneys 
representing the opposing party agency (to be then used to the benefit of that agency and 
the detriment of the employee).  Disclosure of such privileged information to the client’s 
opponent (here, the employing agency of the client) puts the client at strategic disadvantage, 
especially while representation is ongoing.  For example, if the opposing party agency learns 
that a hypothetical client is on an hourly representation basis and has limited funds available 
for representation, that information can be used to prejudice the client in the opposing party 
agency’s litigation and settlement strategy.   
 
The proposed rule further creates a moral hazard by delegating approval authority for legal 
expense funds and for pro bono representation agreements in most cases to agents of the 
opponent party agency, who must approve such arrangements in most cases prior to 
representation commencing.  See proposed 5 C.F.R. §§ 2635.1004(g)(1), 2635.1009(b).  This 
creates a conflict of interest that would incentivize the opposing party agency to withhold or 
delay approvals under the regulations to benefit its position in litigation, especially in cases 
where the subject employee may be facing imminent deadlines.   
 
The ABA supports expanded provision of pro bono legal services and performance of public 
service activities.3  Requiring approval of the opposing party agency of any pro bono 
representation under proposed 5 C.F.R. § 2635.1009(b) is problematic as creating a possibly 
deterrent hurdle to provision of pro bono representation, and is thus objectionable.  Further, 


 
2  See ABA Resolution 111 adopted by the ABA House of Delegates in August 2005. Resolution 
111 and the related Report are available at 
https://www.americanbar.org/content/dam/aba/directories/policy/annual-2005/2005-am-111.pdf  
3  See, e.g., ABA Resolution 121A, which was adopted by the ABA House of Delegates in August 
2006; and ABA Resolution 114, which was adopted by the ABA House of Delegates in August 1995.   



https://www.americanbar.org/content/dam/aba/directories/policy/annual-2005/2005-am-111.pdf





the definition of “pro bono” legal services present proposed 5 C.F.R. § 2635.1003 is further 
problematic due to its vagueness.  For example, the present definition does not make clear 
whether or not it is limited to direct provision of legal services in a representational capacity.  
Without that limit, the definition would appear to extend to ethically unobjectionable 
matters such as provision of amicus briefing in federal employment matters, if those amicus 
briefs happen to be favorable to the subject employee’s position in litigation.  The present 
definition further does not clarify whether it includes contingent fee representation within 
the ambit of “legal services provided without charge to the employee beneficiary or for less 
than market value as defined in § 2635.203(c).”  A contingent fee is a recognized form of 
market valuation for legal services;  it is not a form of discounted service even when the 
client does not pay due to lack of recovery from the opposing party in the legal matter.  
Accordingly, the proposed rule should be clarified to exclude contingent fee representation 
from any reporting requirements.   
 
The present proposed rule further fails to adequately justify why the regulation is restricted 
to just those legal matters which are “arising in connection with the employee’s past or 
current official position.”  Selectively hindering a federal employee’s ability to fund litigation 
because the opposing party happens to be the subject employee’s employing agency raises 
serious concerns.  If the corruption concern is that the subject employee would then misuse 
their position to benefit legal expense donors, presumably the same concern would apply to 
donations for non-employment matters to the same degree as it would apply to employment 
matters.  If corruption or appearance of corruption is the concern animating the proposed 
rule, a simple restriction focused on prohibiting donations from impermissible donors (for 
example, prohibiting acceptance of funds from those funding sources who fail to meet the 
definition of “permissible donors” under proposed  5 C.F.R. § 2635.1006(b), or alternatively 
from prohibited sources as defined in present 5 C.F.R. § 2635.203(d)) would appear more 
narrowly tailored to meeting this concern. 
 
The proposed rule’s vagueness in describing what OGE considers funds which must be routed 
through a “legal expense fund” renders the proposed rule objectionably broad in its ambit as 
it requires non-gifted funds to be routed through regulated “legal expense funds.”  In 
practice, federal employees use a wide variety of funding mechanisms to fund their legal 
representation, including but not limited to commercial borrowing (including credit cards, 
commercial personal loans, and mortgages); private borrowing from family members and 
close friends; private legal insurance plans and prepaid legal services plans which provide 
legal representation as benefit of coverage; and loans from litigation finance companies.  
None of these sources would appear to create corruption or the appearance thereof, so long 
as the funding sources meet the definition of “permissible donors” under proposed 5 C.F.R. § 
2635.1006(b) (or alternatively so long as the funding sources are not prohibited sources as 
defined in present 5 C.F.R. § 2635.203(d)), and so they should not be covered by any “legal 
expense fund” regulations.  Cf., e.g., 5 C.F.R. §§ 2635.203(b)(3), 2635.203(c) (excluding 
“Loans from banks and other financial institutions on terms generally available to the public”) 
from gift restriction regulations.   
  
Finally, the Section wishes to note that the requirement in proposed 5 C.F.R. § 2635.1004(a) 
creates an additional burden for lower income subject employees by requiring that any “legal 
expense fund” be constituted as a trust under applicable state law.  The ABA supports 







facilitating access to legal services by low income clients.4  Many federal employees are lower 
income, and could find the additional legal expense of setting up a trust in addition to their 
ongoing litigation expenses to be financially onerous.   
 
The Section recognizes the importance of ensuring ethical conduct in the federal civil service 
and believes that OGE regulation or guidance in this area could potentially be beneficial, 
provided that the concerns noted above are reviewed and addressed. We would be pleased 
to answer any questions you may have. Thank you for your consideration of the Section’s 
views. 
 
Sincerely,  


 


 
Andrew Emery 
Chair, ABA Section of Administrative Law & Regulatory Practice 


 
4  See generally, e.g. ABA Resolution 105, adopted by the ABA House of Delegates in 
August 2010.   








 
June 21, 2022 
Submitted Electronically 
 
Office of Government Ethics 
1201 New York Avenue, NW 
Suite 500 
Washington, D.C.  20005-3917 
 
 RE:  Public Citizen Comment on Proposed Rule: “Legal Expense Fund Regulation” 
 
Public Citizen strongly supports the proposed rule – “Legal Expense Fund Regulation” (RIN 
3209-AA50) – by the Office of Government Ethics (OGE) as currently written.  
 
The proposed regulation clearly and precisely would govern the establishment and operations of 
legal expense funds for the executive branch. The proposal borrows from the long-tested 
experiences of congressional rules governing legal expense funds for members of the House and 
Senate. As written, the proposed rule reasonably addresses all three key components to avoid 
significant conflicts of interest in creating and managing such funds: (i) contribution limits; (ii) 
donor source prohibitions; and (iii) disclosure requirements. 
 
The proposed rule not only squarely addresses potential conflicts of interest when executive 
branch officials seek private funds to pay for legal expenses related to their official or campaign-
related duties, it also offers reasonable exceptions to established gift rules which could otherwise 
impede the functioning of legal expense funds and exceptions to disclosure requirements in order 
to protect anonymous whistleblowers. The proposed rule is well thought-out and well written, 
and would achieve the general framework sought by Public Citizen when petitioning for such 
rulemaking by OGE on September 15, 2017. 


A. BACKGROUND 


While Congress has long regulated legal expense funds for its members, there is no standing 
statutory or regulatory guidance for legal expense funds for executive branch officials. The lack 
of such guidance was generally viewed as not much of a problem since, unlike Congress, legal 
expense funds for executive branch officials were few and far between. The only somewhat 
recent executive branch legal expense funds of note were set up by then-President Bill Clinton in 
the 1990s to pay for legal expenses involving the Paula Jones sexual harassment lawsuit and the 
Whitewater scandal. 
 
With so few legal expense funds for executive branch officials, OGE attempted to address ethics 
issues related to such funds on an ad hoc basis. But this limited guidance was often contradictory 
and less stringent than the guidelines for Congress.  



https://www.citizen.org/wp-content/uploads/migration/case_documents/petititon_for_rulemaking_on_legal_defense_funds.pdf?eType=EmailBlastContent&eId=50380bc8-32c4-48ed-a5f3-b96c6af72b42
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In 1993, OGE issued an opinion regarding the establishment and financing of legal expense 
funds by executive branch personnel, which was not viewed either as a regulation nor concrete 
guidelines. Instead, the 1993 opinion was viewed more as suggestions for executive branch 
personnel to avoid violating other ethics rules, such as the gift rule. In this informal letter, OGE 
cited the Supreme Court’s decision in Crandon v. US (1990), which found that 18 U.S.C. §209’s 
ban on federal employees receiving outside salaries was limited to payment for their work.  
OGE’s letter suggested that contributions to legal expense funds could be perceived as gifts 
unrelated to employees’ normal work, and were therefore permissible, but trustors should make 
an effort to avoid serious conflicts of interest.1 
 
OGE recognized that its 1993 guidance was inadequate, and later advised legal expense funds to 
avoid accepting donations from registered lobbyists. In 2016, then-Director Walter Shaub 
pegged the 1993 policy for review, especially the provision suggesting that anonymous 
donations may be acceptable. But the review was never undertaken, until now. 
 
The rapidly growing number of legal scandals within the executive branch, and the greater need 
for legal expense funds to help executive branch officials cope with exorbitant legal costs, has 
prompted this rulemaking. 


B. THE PROBLEM OF CONFLICTS OF INTEREST 


The over-arching problem of unregulated legal expense funds for government officials is 
conflicts of interest, which has the potential of unduly influencing government officials.  
 
Legal expenses can be exorbitantly costly, frequently well beyond the means of an official to 
cover from personal funds. Legal expense funds enable the official to collect funds and resources 
from others to help foot the bill. Without appropriate limits on the size of donations, as well as 
restrictions on whom can offer these funds, a window of opportunity is provided to wealthy 
special interests with business pending before the government to curry favor with the official 
with large donations. Without adequate transparency of where all this money is coming from, the 
public is left in the dark. For that simple reason, it is imperative that clear rules be promulgated 
for legal expense funds for governmental officials that, at a minimum, establish: 


• Limits on the size of contributions; 
• Prohibitions on who may contribute; and 
• Disclosure requirements. 


OGE’s proposed rule for executive branch legal expense funds does precisely that. 
 


                                              
1 Office of Government Ethics. “93 x 21: Letter to an Alternate Designate Agency Ethics Official” (August 30, 
1993), available at: 
https://www.oge.gov/web/OGE.nsf/All%20Documents/0C4D87012885C50385257E96005FBC7B/$FILE/579f6ba4
9f8a41f39222f42604c851de2.pdf?open. 



https://www.oge.gov/web/OGE.nsf/All%20Documents/0C4D87012885C50385257E96005FBC7B/$FILE/579f6ba49f8a41f39222f42604c851de2.pdf?open

https://www.oge.gov/web/OGE.nsf/All%20Documents/0C4D87012885C50385257E96005FBC7B/$FILE/579f6ba49f8a41f39222f42604c851de2.pdf?open
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Under the proposed rule, executive branch officials may set up a legal expense fund to help pay 
for “covered legal matters,” which are limited to legal matters arising from (i) past or current 
governmental duties; (ii) prior position in a campaign; or (iii) prior position on a presidential 
transition team. Legal expense funds may not be set up to help pay for personal legal matters 
unassociated with official or campaign-related duties. 
 
A legal expense fund must receive prior approval from the appropriate Designated Agency 
Ethics Official (DAEO) or the Office of Government Ethics before accepting donations and 
making payments. An official may establish only one legal expense fund at a time, and it must be 
set up as a trust, managed by a trustee with no personal or business relationship with the official. 
 
Donations may only be made by individuals who are not registered lobbyists, foreign agents, or 
who have business pending before the official or the official’s agency. Donations are capped at 
no more than $10,000 per year from any one source. 
 
All aggregate donations to, and payments from, a legal expense fund in excess of $250 must be 
disclosed in quarterly reports, to be promptly posted on the OGE web site for public 
accessibility. Officials who are “anonymous whistleblowers” are not subject to the public 
disclosure requirements, though they must still file confidential disclosure reports with OGE. 
 
An official may accept discounted or pro bono legal services from nonprofit organizations and 
law firms, as long as the sources of the discounted or pro bono legal services have no conflicting 
interests that may be substantially affected by the official. 
 
Also under the proposed rule, when a legal expense fund is terminated, any excess funds are to 
be transferred to 510(c)(3) nonprofit organizations that have no ties to the official or the 
official’s immediate family. The distribution of excess funds shall be the sole responsibility of 
the trustee. 


C. RECOMMENDATIONS 


Public Citizen originally proposed the following rules for legal expense funds established and 
financed by executive branch personnel: 


• Establish the authority of an executive branch official or employee to create a legal 
expense fund as a trust distinct from the standard gift rules, to be administered by an 
independent trustee with no business or family associations with the beneficiary. 


• Limit any executive branch official or employee to establish only one legal expense fund 
at any one time and permit only the trustor to be the beneficiary of the legal services 
provided by the fund in order to prevent potential conflicts of interest between donors and 
multiple beneficiaries. 


• Impose a contribution limit of $5,000 per donor per year, though the official and 
immediate family members of the official may make unlimited contributions to the fund. 


• Require that donations only come from individuals, not corporations, unions or other 
organizational entities. 
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• Prohibit donations from lobbyists, foreign agents, foreign nationals, and persons who 
have business pending before the official or employee or their agency (“prohibited 
sources”). 


• Mandate full disclosure of the sources and expenditures of funds on a quarterly basis, to 
be filed electronically and posted on the Internet in a searchable, sortable and 
downloadable database. 


• Require that surplus monies following termination of a legal expense fund either be 
distributed to a 501(c)(3) charity not established or controlled by the trustor or returned to 
donors on a pro rata basis. 


 
The final rule under consideration by OGE generally follows the same framework, largely based 
on the experiences of congressional rules guiding the establishment and administration of legal 
expense funds. Public Citizen supports OGE’s proposed rule pretty much as currently written. 
 
The Notice of Proposed Rulemaking requests additional comments on a few specific subject 
matters. 
 
Should 501(c)(3) and (4)’s be allowed to donate to an official’s legal expense fund? 
 
As we have seen in the campaign finance realm, nonprofit contributions to super PACs often 
serve as dark money avenues for wealthy special interest and corporations to launder money to 
campaigns. It is reasonable to expect similar abuses of nonprofits laundering dark money to legal 
expense funds. Therefor, the current proposal of allowing contributions only from individuals is 
preferable, albeit with the exception that is already contained in the current proposal of allowing 
nonprofits to provide discounted or pro bono legal services to executive branch officials. 
 
Upon termination of a legal expense fund, should the recipient nonprofit organizations be named 
at the formation of the trust or left to the discretion of the trustee? 
 
During the formation of the trust, the beneficiary official will likely have considerable influence 
over the plans for administration of the trust. Consequently, it is preferrable to leave the 
disbursement of excess funds the sole discretion of the trustee upon termination, given that the 
recipient nonprofits are identified in the termination disclosure reports. 
 
In providing discounted or pro bone legal services, should a nonprofit be allowed to hire outside 
attorneys? 
 
The key factor in ensuring no serious conflicts of interest by a nonprofit providing discounted or 
pro bono legal services – that the sources of the discounted or pro bono legal services have no 
conflicting interests that may be substantially affected by the official – already is adequately 
addressed in the proposed rule. As long as this standard is applied both to the sources and 
attorneys providing discounted or pro bono services, additional restrictions do not seem 
warranted. 
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One technical addition Public Citizen encourages for the final rule: the disclosure requirements 
for legal expense fund reports on the OGE web page should specify that the on-line records be 
“searchable, sortable and downloadable.” Otherwise, an on-line database can become so large 
and cumbersome as to hinder full disclosure, as evidenced by the unwieldly on-line database of 
periodic transaction reports under the STOCK Act. 
 
Public Citizen encourages OGE to proceed with the final rule largely as currently written. 
 
 
Sincerely, 
 
Craig Holman, Ph.D. 
Government affairs lobbyist 
Public Citizen 
215 Pennsylvania Avenue, SE 
Washington, D.C. 20003 
 
 








From: Jeffrey Harper
To: USOGE
Subject: Proposed Rule: Legal Expense Fund Regulation’ (RIN 3209–AA50)
Date: Tuesday, May 3, 2022 12:27:00 AM


Comments on the proposed Office of Government Ethics (OGE) Legal Expense Fund (LEF) rule (RIN
3209-AA50):


The solicitation of donations to an LEF will inherently involve reference to the employee's official position,
since § 2635.1002 limits the use of LEFs to matters arising out of an employee's official duties. Section 
2635.1002 & Part 2635 Subpart G should explicitly state that references to an employee's official position
in a solicitation for an LEF contribution does not constitute misuse of position if the solicitation otherwise
complies with Subpart J.


For clarity and consistency, the definition of “covered relationship” in 2635.502(b)(1) should be amended
to add subparagraphs (vi) and (vii) to include the relationships described in § 2635.1002(c)(2):
2635.502(b)(1)(vi) The trustee and donors to a legal expense fund established under Part 2635, Subpart
J, and
2635.502(b)(1)(vii) The provider of any pro bono legal services to the employees


Insofar as filing the “legal expense fund document in accordance with paragraph (f) of this section” is a
condition precedent to the approval of a legal expense fund per § 2635.1004(g)(1), § 2635.1004(e)(1) is
superfluous and should be deleted.


§ 2635.1004(g)(2)(ii)(D) provides that OGE will provide a “second review” of legal expense fund trust
documents for DAEO beneficiaries. Since DAEOs may not review trust fund documents of which they are
beneficiaries due to the patent § 208 conflict of interest and because only DAEOs are identified in (g)(1)
as providing the initial review, there is an ambiguity whether trust documents for DAEO beneficiaries are
subject to an initial level review prior to secondary review by OGE, and, if so, who the reviewer would be.
A similar issue exists with regards to review of reports filed under § 2635.1007. It's also unclear whether
the provisions for review of a DAEOs LEF trust documents are intended to apply only to DAEOs
appointed per § 2638.104(a), or if those review provisions should also be construed to apply to ADEAOs
(§ 2638.104(d)) or other subordinate ethics officials (§ 2638.104(e)).


No provision is made in § 2635.1004(g)(3) for independent review/appeal of denial in situations where
OGE conduct the initial or secondary review as the case may be. Presumably § 2635.1004(g)(3) is
proposed because of the desirability of such an independent review/appeal being available, in which case
provisions for appeals of cases where where OGE is the entity denying approval of the LEF should be
made


There is an inherent conflict between the requirement of § 2635.1007(h)(1) to return a donation from an
impermissible donor with the asserted justification in the preamble for the § 2635.1008 requirement that
excess funds be donated to a 501(c)(3), “because of the difficulties inherent in returning funds to donors
(i.e., locating donors and ensuring timely return of funds).” Donation to a 501(c)(3) should only be
entertained if a donor cannot be located—which seems relatively unlikely, since the reporting requirement
of § 2635.1007 requires identification of each donor’s name, employer, date of contribution, and
contribution amount. If donation to a 501(c)(3) is to be considered an acceptable approach to disposition
of excess funds, either as the primary means, or a secondary mechanism for when particular donors
cannot be found, the 501(c)(3) in question should either be identified in the trust document or, at a
minimum, identified in any solicitation of contributions, so that donors have full knowledge of the possible
uses to which their donation may be put when deciding whether to donate to the LEF or not.


The scope of acceptable donors to an LEF under § 1001.1006(b) differs from that of acceptable donors of
pro bono legal services under § 1001.1009(a). Whether a donation is provided in the form of a monetary
payment or in the form of in-kind services should not make a difference to the acceptable scope of parties
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from whom a donation may be accepted (acknowledging the difficulties of providing pro bono services
anonymously).





