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Menor andum dat ed Decenber 9, 2002,
to Designated Agency Ethics Oficials
fromAny L. Constock, Director, Regarding
Application of the Financial Disclosure
Requi rements to Detail ees under the
| nt er gover nnent al Personnel Act (I PA)

Thi s nmenorandum of fers gui dance regardi ng the application of
the financial disclosure requirenents to detailees under the
| nt er gover nment al Personnel Act (IPA), 5 U S. C 88 3371-3376.

| n Decenber 2001, the | PA was anended to nake State and | ocal
government enployees who are detailed to Federal agencies,
“enpl oyees” of the Federal agency for purposes of the Ethics in
Governnent Act (EIGA).!' Accordingly, sone | PA detail ees now may be
required to file financial disclosure reports. Whet her a
particular detailee has to file a public report, a confidentia
report, or any report at all depends upon the nature of the
detailee’s position as well as the detailee’s duties and rate of

pay.

We have consulted with the Ofice of Personnel Managenent
(OPM and reviewed the OPM handbook on the I PA Mbility Program
According to OPM agencies have a great deal of discretion with
respect to the assignnment of persons on detail under the IPA A
detail ed enpl oyee “may be assigned to an established, classified
position in the Federal agency, or may be given a set of ad hoc,
uncl assified duties, relevant only to the specific assignnent
project.”? The followi ng guidance is provided in light of this
i nformation.

1 The Nati onal Defense Authorization Act for Fiscal Year 2002,
Pub. L. No. 107-107 (2001), anended 5 U.S.C. 8 3374(c)(2) of the
I nt ergover nment al Personnel Act.

2 O0fice of Merit Systens Oversight and Effectiveness, U S.
O fice of Personnel Managenent, A Handbook on t he | ntergover nnment al
Personnel Act Mbility Program 14 (1998).



PuBLI ¢ FI NaNCl AL Di SCLOSURE REQUI REMENTS

Section 101 of the EIGA requires certain Federal Governnent
enpl oyees to file public financial disclosure forns, including:

(1) those whose positions are classified above GS-15
under the Ceneral Schedul e;

(2) those in positions outside the General Schedul e,
for which the rate of basic pay is equal to or
greater than 120% of the m ninumrate of basic pay
payabl e for GS-15; and

(3) those in any other position determned by the
Director of OGE to be of equal classification.

5 USC app. & 101(f)(3). Because | PA detailees now are
consi dered Federal enployees under the EIGA those who occupy
positions that fit one of these categories are required to file
public financial disclosure reports.

An | PA detail ee who i s assigned to an “established, classified
position,” with a rate of basic pay equal to or greater than 120%
of the mninmumrate of basic pay for a G515, and is reasonably
expected to perform the duties of his position for nore than
60 days in a cal endar year, is required to file a Public Financi al
Di scl osure Report under section 101(f)(3). As we have stated in
prior OGE opinions, it is the position that controls the public
financial disclosure reporting requirenent.® |In OGE 98 x 2, we
cited a 1977 Senate CGovernnental Affairs Commttee report which
not ed that determ ning who should file a public report is based on
the level of responsibility for the position, as indicated by the
| onest | evel of pay for the position.

An | PA detailee who is “given a set of ad hoc, unclassified
duties, relevant only to the specific assignnent project” is not
required to file a Public Financial Disclosure Report. These |IPA
detail ees do not have clearly defined positions and many of them
retain their non-Federal salaries, which my not reflect the | evel
of responsibility for their Governnment duties and often may be
hi gher than the salary paid other Governnent enpl oyees for simlar

3 1n the Ofice of Governnent Ethics (OGE) |Informal Advisory
Letters 81 x 3 and 98 x 2, OCE | ooked at both the wording of the
Ethics in Governnent Act and its legislative history and concl uded
that “it is the position and not the individual which controls the
public financial disclosure reporting requirenents.”
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wor K. However, in unusual cases, under section 101(f)(3), an
agency may request that this Ofice issue a determination that the
detailee s positionis of equal classificationto those requiredto
file SF 278s.

EquaL CLASSI FI CATI ON DETERM NATI ON

A request for an equal classification determ nation may be
made for either a detailee who is assigned to an established,
classified position that does not require the subm ssion of an
SF 278 under the standard at section 101(f)(3), or for an IPA
detailee who is given a set of ad hoc, unclassified duties. To the
ext ent possi bl e, a request for an equal cl assification
determ nation shoul d address the following criteria, as applicable:

1. Nat ure of the position’s responsibilities, such as
manageri al or policy-making;

2. Type of work required by the position, such as
fiscal, scientific research, |aw enforcenent,
t eachi ng;

3. Scope of duties and authority associated with the

position, such as interaction with the agency head,
l[iaison with private sector executives, contact
wi th foreign governnments

4. Any special qualification requirenments of the
position, such as skills, expertise, experience,
educational |evel;

5. Rel ative standing of the position in an agency’s
or gani zati onal hierarchy or chart;

6. The position description and title;

7. The agency’s own assessnent that a position has a

pay grade equivalency at a higher |evel, such as
Seni or Executive Service, and the basis for that
concl usi on;

8. Difficulty filling the position at a higher |evel,
such as attenpts to have it reclassified that are
unsuccessful because of grade ceiling or other
factors;

9. Whet her the position has previously been filled by
enpl oyees at a higher pay grade;
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10. Actual pay level for the position’s incunbents,
such as those in a special pay schedul e who have
been selected to receive pay at the high end of
t hat grade scal e;

11. Nunber of other enployees in the particular pay
system (or in the agency or departnment generally)
that are paid at a conparably high level but who
are not public filers, and why the positions
requested for designation are considered unique;
and

12. Any conpelling special circunmstances, such as a
hi gh-visibility positionw th significant potenti al
for conflict.

W will apply these criteria in determning whether an |[|PA
detailee’s position warrant s equal cl assification under
section 101(f)(3).

CoNFI DENTI AL FI NANCI AL D1 SCLOSURE REQUI REMENTS

The EI GA aut hori zes each branch of the Governnent to coll ect
confidential financial disclosure reports fromits enpl oyees, where
appropriate. See 5 U S. C. app. 8 107. Therefore, |PA detailees
who are “assigned to an established, classified position” but are
not required to file SF 278s and detail ees who are “given a set of
ad hoc, wunclassified duties, relevant only to the specific
assignment project,” my be required to file a Confidential
Fi nancial D sclosure Report if their duties and responsibilities
neet the criteria at 5 CF. R § 2634.904(a)(1).

Fi LI N6 DEADLI NES

The filing deadlines for individuals filing a public formare
set forthin5 C F.R 8§ 2634.201. For those filing a confidential
form the filing deadlines are described at 5 CF. R § 2634.903.
If there are | PA detailees in your agency who have never filed a
financi al disclosure report, but who you believe now should file
either a public or confidential report, we reconmend that they be
allowed to file the report wthin 30 days of being notified of the
requi renent to do so.

| f you have any questions, please contact nmy Ofice.



