Ofice of Governnent Ethics
02 x 6

Letter to the General Counsel of a Federal
Agency dated Septenber 6, 2002

This is in response to your letter of August 14, 2002,
concerni ng a proposed wai ver, pursuant to 18 U.S.C. § 207(j)(5), of
t he post-enpl oynent restriction at 18 U . S.C. 8§ 207(c). The wai ver
woul d be granted by the [head] of the [agency], to [a fornmer
enpl oyee] at [the agency].

[ The forner enpl oyee] has been hired by [a] Corporation. [The
Corporation] would like [the former enployee] to serve as Program
Manager under a ten-year safety contract with [the agency]. The
safety contract pertains to [an agency program. Although [the
former enployee] is already enployed by [the Corporation], we
understand that he will not assume the position of Program Manager
unl ess and until he is granted a waiver under section 207(j)(5).

As explained below, the Ofice of Governnent Ethics (OGE)
agrees that the [head] of [the agency] may grant a waiver to [the
former enpl oyee]. In addition, we provide guidance on the
per m ssi bl e scope of such a waiver.

JUSTI FI CATI ON FOR WAI VER
Section 207(c) prohibits a fornmer senior enployee from

comuni cating to or appearing before his former agency for one
year, on behalf of another person, with the intent to influence

of ficial action. The bar applies to representational activity
concerning virtually any matter, including matters in which the
former enpl oyee had no involvenent for the Governnent. Because

[the fornmer enployee] retired in August 2002, his one-year
“cooling-off” period will expire in August 2003. Absent a waiver,
section 207(c) would significantly restrict the nature of [the
former enployee’ s] interactions with [the agency] concerning the
safety contract for the duration of the cooling-off period.

A wai ver under section 207(j)(5) would permt [the forner
enpl oyee] to conmuni cate with [agency] officials on behalf of [the
Corporation] for the purpose of furnishing scientific or
technological information concerning the matter or natters
specified in the waiver. Section 207(j)(5) provides that --



The restrictions contai ned in subsection (a), (c) and (d)
shall not apply . . . if the head of the departnent or
agency concerned wth the particular matter, in
consultation wth the Director of the Ofice of
Governnment Ethics, nmakes a certification, published in
t he Federal Register, that the forner officer or enpl oyee
has outstanding qualifications in a scientific,
technol ogical, or other technical discipline, and is
acting with respect to a particular matter which requires
such qualifications, and that the national interest would
be served by the participation of the former officer or
enpl oyee.

Such a waiver takes effect “upon the execution of the
certification, provided that it is transmtted to the Federal
Regi ster.” 5 CF.R 8 2637.207(c).! Notably, [the agency] is
proposing to waive the application of section 207(c) only. Your
letter specifically indicates that [the agency] is not
contenplating a waiver of 18 U S.C. 8§ 207(a) because [the forner
enpl oyee] did not participate personally and substantially or have
official responsibility with respect to the [Corporation] safety
contract.

The information in your letter supports your conclusion that
[the former enpl oyee] has outstanding qualifications in scientific,
t echnol ogi cal, or other technical disciplines. Anong other things
listed in your letter, his qualifications include: serving as
[ Gover nment position] for 18 years; serving as Program Manager of
the [ Governnment] Program [director] of the [Government Progranm,
and Deputy Program Manager for Operations of [ Governnent Progran
four [ Governnment activities]; service as [ Governnent position]; key
roles in the [Governnent] investigation, the developnent of
[scientific systens]. Not only does he “possess t he hi ghest | evels
of know edge of the [Governnent operation] possible,” he al so has
been intimately involved in the design and devel opnent of the
[ Gover nnment operation].

P Although 5 CF.R part 2637 relates to 18 U.S.C. § 207 as in
effect prior to its substantial revision by the Ethics Reform Act
of 1989, section 2637.207 continues to provide useful guidance, to
the extent that the relevant statutory | anguage renai ns the sane.
The 1989 anmendnents did affect the scientific and technol ogi ca
information provision, as discussed in nore detail below but
nothing in the 1989 anmendnents affected the guidance in
section 2637.207(c) concerning the effective date of waivers.
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Your letter also explains that [the forner enployee] woul d be
acting with respect to a matter that requires such qualifications.
The safety contract involves advising [the agency] about safety,
reliability and quality assurance wth respect to the many
technical facets of a highly conplex [Governnent] project.
According to your letter, the [Corporation] safety contract
requires detailed know edge of [the project’s] devel opnent,
operations, hardware and systens, as well as [specific] systens
devel opment and operations. In your view, all of these
qual i fications, as well as others set out in nore detail in your
letter, are satisfied by [the former enployee’ s] technical
expertise and experience.

According to your letter, [the agency] requires full access to
[the former enpl oyee’s] technical expertise in all the above areas
of [certain] operations in order to ensure the safety of an
unprecedented [specific] program

In view of the information you have provided, we concur that
t he proposed wai ver by the [head] of [the agency] is appropriate.
Al t hough we have not reviewed a draft of the proposed Federa
Regi ster certification, we suggest that the certification include,
at a mnimum the nane of the forner enployee; the Governnent
position he last held; a brief summary of his outstanding
qualifications in a scientific, technological, or other technical
discipline; the identity of the enployer on whose behal f he would
be utilizing those qualifications; a general description of the
matter or matters concerni ng which he woul d be comrunicating with
his former agency; and the statenent that the national interest
woul d be served by his participation in those matters.

Score oF WAI VER

Based on conversations with your staff, we thought it would be
appropriate to set out sone gui dance here concerning the scope of
section 207(j)(5) generally. Furthernore, we thought it m ght be
useful to provide nore specific guidance concerning the scope of
t he proposed waiver for [the forner enployee].

As you know, section 207(j)(5) has two separate nechani sns for
permtting communi cations for the purpose of furnishing scientific

and technol ogical information. First, a former enployee may
receive a certification, which is the path your agency is pursuing
wth respect to [the fornmer enployee]. Sone version of this

provi si on has been included in section 207 ever since the enact nent
of the statute in 1962. See S. Rep. 2213, 87th Cong., 2d Sess.

1962 U. S. Code Cong. & Admin. News 3861 (“in order to make sure
that a scientific agency is not cut off fromthe benefits which may
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accrue in an inportant situation frompermtting the appearance of
a former enployee with outstanding scientific qualifications, the
commttee has added a proviso permtting such appearance, despite
the provisions of subsection (a) or (b), wupon an agency
certification, published in the Federal Register, that the national
i nterest woul d be served thereby”). Second, a forner enpl oyee may
communi cate scientific and technological information “under
procedures acceptable to the departnment or agency concerned.”
18 U S.C. 8 207(j)(5).%2 The latter mechanism was added to the
statute in 1978, out of a concern that the existing certification
mechani sm al one was not sufficient because “it is discretionary

with the head of the agency, and the scientist wll not know
whet her the exenption is to be granted until after conpletion of
his Government enploynent.” 124 Cong. Rec. 31983 (Septenber 27

1978) (statenent of Rep. Stratton).

Bet ween 1978 and 1989, the |anguage of the scientific and
t echnol ogi cal exenption permtted a broader | atitude of
communi cations under the certification nmechanism than under the
agency procedures nechanism As the statute then read, the phrase
“solely for the purpose of furnishing scientific or technol ogi cal
i nformation” nodified only the agency procedures provision, not the
certification provision.® Conpare 5 CF. R § 2637.206 (regul ation
i npl ement i ng agency procedures mechani smlimted to “conmuni cati ons
solely for the purpose of furnishing scientific or technol ogical
information”); wth section 2637.207 (regulation inplenmenting
certification mechani sm cont ai ns no such [imtation).

2 Al though your agency has promul gated such procedures, you
have determi ned that conpliance with those procedures would be
inpracticable in [the fornmer enployee’ s] case.

3 As anmended by section 501(a) of the Ethics in Governnment Act
of 1978, Pub. L. No. 95-521, the scientific and technol ogica
exenption of 18 U.S.C. §8 207 reads as follows: “The prohibitions of
subsections (a), (b), and (c) shall not apply with respect to the
maki ng of comunications solely for the purpose of furnishing
scientific or technol ogi cal information under procedures acceptabl e
to the departnent or agency concerned, or if the head of the
departnment or agency concerned with the particular nmatter, in
consultation with the Director of the Ofice of Governnent Ethics,
makes a certification, published in the Federal Register, that the
former officer or enployee has outstanding qualifications in a
scientific, technological, or other technical discipline, and is
acting wth respect to a particular matter which requires such
qualifications, and that the national interest would be served by
the participation of the fornmer officer or enployee.”
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Consequently, enployees who received a certification could nake
comuni cati ons and appear ances beyond t hose solely for the purpose
of furnishing scientific and technol ogical information. It is our
under st andi ng that sonme agencies, pursuant to their certification
authority under this prior version of the statute, permtted forner
enpl oyees to make communi cati ons concerning a w de range of non-
techni cal subjects -- including the “business” aspects of certain
Governnent contracts -- once the agency certified that the
i ndi vi dual possessed outstandi ng technical qualifications for the
particular matter.

The scientific and technol ogical exenption provision was
anended agai n, however, by the Ethics ReformAct of 1989. See Pub.
L. No. 101-194, § 101(a). The 1989 anendnents nade cl ear that both
t he agency procedures and the certification nechanisns are equally
limted to “the maki ng of comruni cations solely for the purpose of
furnishing scientific or technological information.” 18 U.S. C
8§ 207(j)(5).* Therefore, as the |law stands now, agencies do not
have authority to grant waivers permtting comrunications other
than those solely for the purpose of furnishing scientific or
t echnol ogi cal information.?®

4 Section 207(j)(5) now reads, in its entirety: “The
restrictions contained in subsections (a), (c), and (d) shall not
apply with respect to the maki ng of conmmuni cations solely for the
pur pose of furnishing scientific or technological information, if
such communi cati ons are made under procedures acceptable to the
departnment or agency concerned or if the head of the departnent or
agency concerned with the particular matter, in consultation with
the Director of the Ofice of Governnment Ethics, nmakes a
certification, published in the Federal Register, that the forner
of ficer or enpl oyee has outstanding qualifications in a scientific,
technol ogical, or other technical discipline, and is acting with
respect to a particular matter which requires such qualifications,
and that the national interest woul d be served by the participation
of the fornmer officer or enployee.”

®> Agencies are advised that OGE s post-enploynent regulation
at 5 CF.R 8 2637.207 does not reflect the current |anguage in
18 U.S.C. 8 207(j)(5) in this regard; as stated in the “Note” at
the beginning of 5 CF.R part 2637, the regulations contained
therein are published to provide guidance concerning the
application of the pre-1989 statute. OCE expects to publish new
regul atory gui dance concerning 18 U.S.C. 8 207(j)(5) in 5 CF.R
part 2641 in the near future.



That is not to say that section 207(j)(5) limts fornmer
enpl oyees exclusively to scientific and technol ogical statenents

per se. The statute states that former enployees nay nake
communi cations “for the purpose of furnishing scientific or
technol ogi cal information.” Section 207(j)(5)(enphasis added).

OCGE believes that a communication is made “for the purpose of”
furnishing scientific or technological information if it includes
incidental non-technical statenents that are necessary for
appreciating the significance of the scientific or technol ogical
informati on. The exenption woul d not serve the purpose i ntended by
Congress if it did not permt the Governnent to be “fully inforned
of the significance of scientific and technol ogi cal alternatives.”
5 CFR § 2637.206(b). As long as the forner enployee’'s
communi cation primarily conveys information of a scientific or
t echnol ogi cal character, the entirety of the communication wll be
perm ssible, notwthstanding an incidental reference or remark
concerning feasibility, risk, cost, speed of inplenentation, or
ot her considerations when necessary to appreciate the practica
significance of the scientific or technological information
provided. See id. Simlarly, incidental conmunications intended
to facilitate the furnishing of scientific or technol ogical
information are perm ssible, such as those necessary to determ ne
the kind and form of information required or the adequacy of
i nformation al ready provided.

In light of the above, we can at |east provide an outline of
the kinds of conmunications that [the forner enployee] could be
permtted to make under a waiver. On the one hand, [the forner
enpl oyee] clearly could address any scientific or technol ogica
i ssue covered by the safety contract, regardless of the fact that
hi s advice on such subjects m ght have financial inplications for
[the Corporation], [the agency], or other contractors working on
the [specific] program Moreover, during the course of a
di scussion in which he focused on the scientific or technol ogi cal
aspects of a safety issue, [the former enployee] could nake
incidental reference to the cost, feasibility, risk, or timng of
measures to address such issues. Li kew se, he could request
clarifications from[the agency] with respect to any scientific and
t echnol ogi cal questions that the agency needs himto resol ve.

On the other hand, [the fornmer enployee] nust avoid
di scussions primarily of a "“business” nature. For exanple, he
shoul d not argue for acceptance of a proposal [of the Corporation]
with respect to any prospective contract or any new funding,
nodi fication or dispute under the existing safety contract. See
5 CF.R 8 2637.206(a). Moreover, where his contribution of
scientific or technological information is not the focus of his
communi cations, he should not participate in discussions about
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contract nmodi fi cati ons, per f or mance di sput es, equi t abl e
adj ustments, negotiations for new or followon contracts, or
simlar contracting issues. W understand from di scussions with
[the agency] staff that such limtations are feasible in [the
former enployee’'s] case, because [the Corporation] has other
per sonnel who can nanage t he busi ness aspects of the contract, and
[the agency] does not foresee the involvenent of the Program
Manager in any potential negotiations concerning new contracts
during [the fornmer enpl oyee’ s] one-year cooling-off period.

Utimately, of course, [agency] officials are in a better
position than OGE to tailor this advice to the specific conditions
of the [ Corporation] contract and [the former enpl oyee’s] proposed
position. W remain available to consult with [agency] officials,
as needed, about the application of section 207(j)(5) to any
specific activity under the contract.

Posi T oN EXEMPTI ON

Your |letter also requests that OGE exenpt [a specific agency]
position from the one-year cooling-off requirenent, pursuant to
18 US.C 8§ 207(c)(2)(0O. We understand from discussions wth
[ agency] officials, however, that this request was a secondary
alternative in the event that OGE advised against a certification
for [the former enployee] under section 207(j)(5). Please let us
know if you still would Iike to pursue a position exenption, as
your letter does not include all the information that would be
necessary to support such an exenption. You should be aware that
exenptions under section 207(c)(2)(C) are not specific to a given
enpl oyee but run with the position. Furthernore, in view of the
fact that [the former enpl oyee] already has term nated his senior
enpl oyee position, he woul d not benefit fromany position exenption
granted after his termnation. See 5 CF. R § 2641.201(d)(4).

| f you have any further questions about this matter, please
contact ny Ofice.

Si ncerely,

Amy L. Constock
Director



