NOTE: The guidance in this advisory that pertains to certain frequent flyer program benefits earned from Government-financed
travel no longer reflects current law.

Ofice of Governnent Ethics
99 X 1

Menor andum dat ed January 5, 1999,
from Stephen D. Potts, D rector,
to Designated Agency Ethics Oficials,
Regar di ng Enpl oyee Acceptance of Commerci al
Di scounts and Benefits under the Standards
of Ethical Conduct, 5 CF. R Part 2635

Anmong the nore conmmon issues that ethics officials regularly
confront is the question of whether enpl oyees may t ake advant age of
this or that comrercial discount wthout running afoul of ethics
restrictions. Clearly, ethics rules prohibit enployees from
accepting certain gifts from outside sources. But do the rules
treat discounts as gifts? And, if they do so as a general matter,
are there nevertheless exceptions that allow acceptance of

discounts in sonme circunstances? Perhaps because of the
proliferation of marketing gi nm cks in recent years, such questions
seemto arise with ever increasing frequency. In order to assist

ethics officials in resolving them these comments set forth a
framework for anal yzing discounts issues, address the regulatory
provi sions that have particul ar rel evance to di scounts issues, and
di scuss a nunber of the discounts questions that the Ofice of
Governnment Ethics (OGE) has decided to date.

Anal ysis of questions involving comercial discounts and
rel ated benefits (collectively referred to as di scounts questi ons)
begins with subpart B of the Standards of Ethical Conduct for
Enpl oyees of the Executive Branch (Standards of Conduct), 5 C. F. R
part 2635, which sets forth rules on gifts from non-Governnent
sources. These Standards of Conduct provide that enpl oyees may not
solicit or accept "gifts" that are either "[f]rom a prohibited
source" or "[g]iven because of the enployee's official position,"
unl ess an applicable exception applies. 5 C.F.R 8 2635.202(a);
see 5 C F.R 8 2635.203(b). They define a "prohibited source" as--

any person! who:
(1) 1Is seeking official action by the enpl oyee's agency;

(2) Does business or seeks to do business with the
enpl oyee' s agency;

! The term "person" is defined at 5 C.F.R § 2635.102(k) to
cover organi zations as well as individuals and to include officers,
enpl oyees, and agents of covered organi zati ons and i ndi vi dual s.
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(3) Conducts activities regulated by the enployee's
agency;

(4) Has interests that may be substantially affected by
per formance or nonperformance of the enpl oyee's official
duties; or

(5 Is an organization a majority of whose nenbers are
described in paragraphs (d)(1) through (4) of this
section.

5 CF.R 8 2635.203(d). The Standards of Conduct provide further
t hat :

[a] gift is solicited or accepted because of the
enpl oyee's official positionif it is froma person ot her
than an enployee and would not have been solicited

of fered, or given had the enpl oyee not held the status,
authority or duties associated wth his Federal position.

5 C.F.R § 2635.203(e) (enphasis added).?

Assum ng a di scount is froma prohibited source or given because of
of ficial position,® the threshold issue is whether the discount is
a "gift" under the Standards of Conduct and, therefore, subject to
t he general prohibition on enployee acceptance. See 5 CFR
8§ 2635.202(a).

| S A DISCOUNT A G FT?

Subject to certain exclusions, the term ™"gift" is
broadly defined in section 2635.203(b) to include "any :
discount . . . having nonetary value." Nevertheless, it is
inportant to note that "a di scount is not necessarily a gift." The

I nformal Advisory Letters and Menoranda and Formal pi ni ons of the
United States OFfice of Governnment Ethics, OGE |Informal Advisory
Letter 96 x 20, at p. 98; OCGE I nformal Advisory Menorandum 85 x 13,

2 OGE issued the gift regul ations pursuant to 5 U.S.C. § 7353
and Executive Oder 12674, as nodified by Executive Oder 12731,
55 Fed. Reg. 42547 (Cct. 19, 1990).

® Wiile in nost cases application of the prohibition on gifts
fromoutside sources is reasonably narrow, givenits limtation to
gifts from prohibited sources or given because of official
position, there are sone agencies with responsibilities that affect
a very broad range of comrercial entities and, as to which,
accordingly, an enornous range of commercial vendors are deened
prohi bited sources. Questions regarding discounts offered to
enpl oyees of such agencies therefore arise with greater frequency.
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at p. 566 (enphasis added). There are a nunber of so-called
di scounts which are not considered gifts; the Standards of Conduct,
therefore, do not preclude enpl oyees fromtaki ng advant age of them

1. Di scounts available to the public or to a class consisting of
all Governnent enpl oyees or all uniformed mlitary personnel,
even if restricted geographically

5 CF.R 8 2635.203(b)(4) of the Standards of Conduct
specifically excludes fromthe definition of "gift":

[ o] pportunities and benefits, including favorable rates
and comrerci al discounts, available to the public or to
a class consisting of all Governnent enployees or all
uniformed mlitary personnel, whether or not restricted
on the basis of geographi c considerations.

This exclusion is intended to cover "comrercial discounts that are
offered to all Federal enployees on the sane terns." OGE |nformal
Advi sory Letter 92 x 26, at p. 111 (enphasis added). For exanpl e,
under this exclusion enployees nay accept discounts on autonobile
rentals or hotel rates that are offered to all Governnent
enpl oyees. In contrast, the exclusion does not cover discounts or
benefits to subgroups of enployees, such as free nagazine
subscriptions offered to all agency field inspectors, see id., at
p. 112; or discounts on autonobiles if the offer is extended only
to United States di plomats, OCGE Informal Advisory Letter 94 x 19,
at p. 96. Simlarly, it would not cover discounts offered to al
Governnment enpl oyees who work at agencies with nore than a
specified nunber of enployees or to all enployees who work at
agencies that have a contractual relationship with the business
of fering the discount.

The only permssible restriction is one based on "geographic
considerations.” Section 2635.203(b)(4). Thus, where a utilityis
authorized to operate in only a particular area of the country,
such as the Rocky Mountain States, a discount on services offered
only to Federal enployees within those States woul d be perm ssi bl e.
See OGE Informal Advisory Letter 93 x 29, at p. 136. At the other
extrenme, however, the exclusion would not cover a discount
geographically restricted to a single Governnent facility. [Id.

Section 2635.203(b)(4) also excludes fromthe definition of

"gift" comrercial discounts that are "available to . . . all
uniformed mlitary personnel, whether or not restricted on the
basi s of geographic considerations.” A discount offered by a fast

food chain to all unifornmed personnel, regardl ess of rank or other
di stingui shing characteristic, would be covered, as would a
di scount offered by, for exanple, an appliance store.
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Finally, this exclusion also covers discounts "available to
the public.” [I1d  Exanples would include the discounted prices at
di scount book or drug stores, as well as the tenporary seasona
sale at the | ocal departnent store, provided the right to purchase
at the offered price is not restricted to a particul ar subgroup of
prospective purchasers. Taking advantage of discounts |ike these
is not a problem even for enpl oyees who work at agenci es for which
nost comrercial entities, including such vendors, are prohibited
sour ces.

There are of course a nunber of discounts that woul d not seem
to raise genuine conflicts concerns but that, neverthel ess, would
not fall within the exclusion at section 2635.203(b)(4). Consider,
for exanple, an advance sale at which discounts are offered to
"preferred" custoners such as credit card holders -- clearly a
subgroup of the public -- or a discount offered on the basis of a
fairly narrow geographic restriction. Just because one provision
in the Standards of Conduct nay not authorize enpl oyee acceptance
of the discount does not nean that other exclusions or exceptions
woul d not apply and aut hori ze acceptance. As regards the exanples
noted, see the gifts exception at 5 CF. R 8 2635.204(c)(2)(i),
di scussed infra at pp. 12-16.

2. Goods or services for which the enpl oyee pays "market val ue"”
or "fair val ue"

Anot her exclusion from the definition of "gift" that has

relevance to discounts is the exclusion at 5 CFR
8 2635. 203(b)(9) for "[a]nythlng for which nmarket value is paid by
the enployee.” Wt the exception of tickets to events,

entertai nnent, and such, and regardi ng which the face val ue of t he
ticket generally governs, "market value" is defined to nean "the
retail cost the enployee would incur to purchase the gift."
5CFR 8 2635.203(c). The Standards of Conduct provide further
that, "[a]n enpl oyee who cannot ascertain the market value of a
gift my estimate its nmarket value by reference to the retail cost
of simlar itens of like quality." Id.

How mght this exclusion apply in the discounts area?
Consider the vendor who, in the course of pronoting his
nmer chandi se, advertises or refers to his selling price as a
"discount” price when in fact the price is not |lower than the
"mar ket val ue" price. In such case, an enployee paying the so-
called "discount” price clearly does not receive a "gift" because
he i s paying "market value."

The nore difficult question is whether an enpl oyee seeking to
t ake advantage of a so-called discount price receives a "gift" if
he pays what is clearly "fair value" for a comodity or service.
The question arose in connection with a "discount” on autonobile
i nsurance offered by an insurance conpany to executive branch
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enpl oyees at Grade GS-11 or higher (senior |evel discount). OGE
I nformal Advisory Letter 96 x 20. In this case, there was no doubt
that the senior |evel discount was extended "because of official
position" because it was avail able only to Federal enpl oyees at or
above the specified grade. It was also clear that none of the
exceptions to the gift prohibition applied. Nevert hel ess, OCE
concl uded that the Standards of Conduct did not preclude enpl oyees
from purchasing the insurance at the di scount price:

VWiile theterm"gift" is broadly defined in the Standards
of Conduct so that it may i nclude a di scount, see section
2635.203(b), the term ought not to be understood as
enconpassing itens or services for which the enployee
"pays the fair value." Preanble to Standards of Conduct,
57 Fed. Reg. 35006, 35014 (Aug. 7, 1992); see also id.
(di scussion of exclusion at section 2635.203(b)(9) for
"anything for which nmarket value is paid by the

enpl oyee") .

Id. at p. 98. Wiile the "discount” price was not readily avail abl e
in the market pl ace and, therefore, could not be regarded as "narket
val ue," there were conpelling indications that the price paid was
"fair value," i.e., a price sufficient to cover the conpany's
anticipated costs and allowfor a fair profit. Thus, the price was
based on:

actuarial statistics denonstrating that the cost of
provi di ng autonobile insurance to those in the di scount
group is less than the cost of providing insurance to
others because those within the discount group are
statistically less likely to be in autonobile accidents.

Id. at pp. 98-99. In addition, the fact that the autonobile
insurance industry is regulated by the States provided assurance
that fair value was paid. But perhaps nost significantly, the

"nature and size" of the discount group suggested that enployees
Wi thin the group were not receiving a gift or windfall:

[T]he discount is broadly available to enployees
t hroughout the executive branch, albeit only those at
Grade GS-11 or higher, and is not targeted at enpl oyees
whose official duties m ght be perforned in a manner that
coul d benefit the Conpany; enpl oyees who work at agenci es
having a unique relationship with the Conpany; or
enpl oyees whose official positions carry such prestige
that, beyond the profit associated with sales to such
enpl oyees, a seller would derive a unique benefit from
havi ng themas purchasers. |f the di scount were extended
only to enployees in the latter categories, one m ght
infer that the Conpany's notive is to inproperly
i nfl uence Governnent enpl oyees, to exploit the status or
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potential influence of particular enployees, or in sone
other way to secure a benefit beyond paynent for the

services provided. In such case, one m ght have concerns
t hat enpl oyees purchasing at the discount price are not
paying "fair value." In fact, however, enployees in
those categories likely conprise only a very smal

percentage of the vast group of enployees to whom the
di scount is extended.

Id. at pp. 100-101.

In sum the opinion makes clear that, in an appropriate case,
a showing that an enployee paid "fair value" nmay rebut any
presunption that a discount is a gift. At the sane tinme, however,
OCGE woul d caution ethics officials to carefully exam ne the facts
in any case in which they consider invoking the "fair value" rule
and to be wary of situations where the vendor appears to be
receiving sonething other than, or additional to, paynent in
exchange for the services or goods provided.

One particularly difficult application of the "fair val ue"” or
"mar ket value" rule involves situations where an enployee and an
outside vendor negotiate the selling price of property or a
servi ce. Nothing in the Standards of Conduct specifically
addresses such situations; however, the fact that a price is
negotiated will not necessarily insulate the transaction from
operation of the gift rules. In certain situations, a negotiated
price will reflect a discount and that discount may prove to be a
prohibited gift.

Even though enployees generally may enter into bona fide
private negoti ated business transactions with persons outside the
Governnent, these transactions may be subject to considerable
scrutiny in sonme circunstances. Consider, for exanple, the case of
an enpl oyee who has primary responsibility for admnistering his
agency's contract with conpany X. [If the enployee negotiates, in
hi s personal capacity, to purchase the vacation hone of conpany X s
chief contracting officer, and if the negotiated selling price of
the property seens to be lower than the selling prices of
conparabl e properties, the enployee could be receiving a "gift"
fromthe seller.

On the other hand, negotiated fees or paynents do not
necessarily reflect a wndfall to the purchaser that wll be
considered a gift. The facts, for exanple, may establish that an
enpl oyee paid fair val ue as evidenced by objective neasures of the
vendor's costs or a product's val ue. See OGE Informal Advisory
Letter 96 x 20. 1In the case of a used car, reference nay be made
to the "Bl ue Book" value. The fair value of | and nmay be determ ned
by exam ning the sale price of conparably situated properties. O
course, these points of reference may be only a starting point in

6 OCE - 99 x 1



det erm ni ng whet her an enpl oyee paid fair value. The value of a
used car may be affected by the nunber of mles it has been driven.

Regardi ng real property, even where, as above, it appears at first
that the selling price is below that of properties that seem
conparable in terns of acreage, river frontage, quality of schoo

system and so forth, further inquiry may reveal that the | ower
price is justified by the fact that the property enconpasses a
protected wetl and area or has been used as a dunping site for toxic
wast e.

I n many such cases, there will be a range of anounts that nmay
reasonably be considered fair value. The transaction wll involve
a gift only if the enployee pays less than an anount that falls
wi thin the range that may be considered fair value. The anmount of
the gift would be the difference between the fair value and the
anount actual ly paid.

Measuring the value of a negotiated item or service by
reference to objective criteria my be especially inportant when an
enpl oyee enters a transaction with a prohibited source. Consider,
along wth the above exanpl e, the hypot hetical case of a Governnent
enpl oyee who holds a senior position in the division of investnent
managenent at the Securities and Exchange Comm ssi on (SEC) and who
pur chases i nvest nent brokerage services froma regul at ed br oker age
firmat a fraction of the firms standard rates. In such a case,
it is not sufficient to assert that the price agreed upon is the
fair consequence of tough bargaining on the part of the SEC
enpl oyee. The enpl oyee should ensure that the rate he is charged
is wthinthe range that the firmcustomarily charges clients with
simlar types of accounts. Were the firmcannot denonstrate that
the fees it is charging the SEC enpl oyee are consistent with its
normal billing practices, the reasonable inference is that the
difference between the reduced price and the firmis customary
charges constitutes a gift.

When an enpl oyee negotiates a price with a person who is not
a prohibited source, the enployee may not solicit a discount based
on his official position. For exanple, if the head of an agency
asks a car dealer to agree to a deep discount on the purchase of a
| uxury car because it will enhance the dealer's reputation to sel
to a highly-visible Governnent official, the difference between the
price paid by the enpl oyee and the range of prices typically paid
by purchasers of that nodel car at that deal ership woul d appear to
be a gift solicited because of official position. O course, it
may be considerably nore difficult to determ ne whet her a di scount

is being offered because of official position. In sonme cases,
however, a vendor nay explicitly state that this is his notivation
and, in some cases, even in the absence of an explicit
acknow edgnent, the facts will suggest it. Where an apart nent

buil ding | essor, for exanple, offers the well-known head of an
agency a lease at a fraction of the going rental rate, the official
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shoul d consider whether the l|lessor would be offering him the
di scount if he did not hold the status or exercise the authority or
duties associated with his Federal position.

3. Goods or services paid for by the Governnment or secured by the
Gover nnment under Governnment contract.

Anot her relevant provision in the Standards of Conduct is
5 CF.R 8 2635.203(b)(7), which excludes fromthe definition of
gift "[a]nything which is paid for by the Governnent or secured by
the Governnment under Governnent contract." The preanble to the
final rule explains the rationale underlying the exclusion:
"[l]tenms secured under Governnent contract . . . accrue to the
enpl oyee from the Governnent and, thus, are not gifts from an
out side source." 57 Fed. Reg. 35006, 35013 (Aug. 7, 1992)
(enphasi s added). See al so preanble to proposed rule, 56 Fed. Reg.
33778, 33781 (July 23, 1991).

The excl usi on di sposes of di scounts i ssues nore often than one
m ght think. Thus, it would permt enployees to accept discounts
on parking fees or concierge services provided for in their
agency's lease for building space. Mreover, if a building owner
or | essor opened a health club in an agency's building during the
|l ease term and if the agency decided that the discounted
menber shi ps coul d al so be accepted under the | ease agreenent, then
t he exclusion would all ow enpl oyees to accept those di scounts too
Wi t hout running afoul of the gift prohibition. See Preanble to
final rule, 57 Fed. Reg. 35006, 35013 (Aug. 7, 1992) (discount on
heal t h cl ub nmenber shi ps extended by a buil di ng owner or manager and
made available to all tenants of building housing a Governnent
agency are a "consequence of the Governnent's |ease for that
space"). On the other hand, however, it seens highly unlikely that
an agency could accept, under the contract, certain types of
benefits not provided for in the contract. Consider, for exanple,
the case of basketball tickets offered to the head of the agency by
the building | essor.

Recently, a nunber of agencies have been called upon to
consider the applicability of section 2635.203(b)(7) to discounts
on cellular phone service offered to enployees in their private
capacities by conpanies that provide or seek to provide cellular
phone service to agencies for official purposes.®? Sone agencies

* Some conpani es of fered the di scount to all enpl oyees who work
at agencies wth existing contracts for official cellular service;
others nmade the offer conditional on the agency’'s agreeing to
purchase sone cellular service for official purposes; still other
conpani es made the offer conditional on the agency’s agreeing to
purchase fromthe provider in the event that the agency decided in

(continued. . .)
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have allowed acceptance of the discounts under section
2635. 203(b)(7) as "secured by the Governnent under Governnent
contract.” Ohers have not. |In general, a determnation that a
benefit is "secured by Governnent contract” is a matter within the
di scretion of the enpl oying agency. Section 2635.203(b)(7) sinply
makes clear that where such a determnation is made, the gifts
prohibition in subpart B of the Standards of Conduct wll not
preclude an enployee from accepting the benefit. Agencies are
responsible for ensuring that such arrangenents are otherw se
appropriate under applicable law, including their authorizing
statutes, procurenent |aw, and principles prohibiting unauthorized
augnent ati on of appropriations. Thus, for exanple, if a contract
proposed by a vendor and conferring benefits on agency enpl oyees
did little to advance agency purposes yet entail ed expenditure of
agency time and resources to pronpte or admnister sales of a
product to agency enpl oyees, an agency m ght decide not to enter
into the contract because of concerns about agency authority.

Two other limtations on the use of the exclusion at section
2635. 203(b)(7) to accept discounts and benefits are also worth
noting. The first of these concerns certain benefits offered to
enpl oyees in connection with their official travel. A note
follow ng section 2635.203(b)(7) cautions enployees that frequent
flier and related benefits "earned on the basis of Governnent-
financed travel belong to the agency rather than to the enpl oyee
and may be accepted only insofar as provided under [the Genera
Services Admnistration's Federal Travel Regulation (FTR) at]
41 CF.R" The current relevant provisioninthe FTRis 41 C F. R
part 301-53,° which el aborates on this linitation as foll ows:

What nust | do with pronotional benefits or materials |
receive froma travel service provider?

Any pronotional benefits or material you receive
froma private source in connection with official travel
are considered property of the Governnment. You nust:

(a) Accept the benefits or nmaterials on behalf of
t he Federal Governnent; and

*...continued)
the future to purchase cellul ar service.

> Effective July 1, 1998, GSA replaced 41 C.F. R sections 301-
1.103(b) and (f), the citations currently set forth in the note
foll ow ng section 2635.203(b)(7), with 41 CF. R Part 301-53. See
63 Fed. Reg. 15950, 15954, 15970-71 (Apr. 1, 1998)
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(b) Turn the benefits or material over to your
agency in accordance wth your agency's procedures
establ i shed under 41 C F.R § 101-25. 103.

41 C.F.R 8 301-53.1. See also, id. at 88 301-53.2-53.10. Thus,
the general rule is that, notwthstanding that airline or hote
bonus points may be offered to enployees as a result of the
Governnent's contract wwth the airline or hotel, enpl oyees may not
accept such benefits for personal use.® See also Section 6008,
Pub. L. No. 103-355, 108 Stat. 3367, 5 U S.CA § 5702, note
(awards granted under frequent traveler prograns offered by
airlines, hotels, and car rental vendors, if accrued through
official travel, shall be used only for official travel). There
are, on the other hand, exceptions to this rule. See, e.g.,
41 C.F.R 8 301-53.10. OCE therefore advises that enployees and
ethics officials consult with their agency counsel or the General
Servi ces Adm nistration (GSA) if they have questi ons about specific
benefits offered to enpl oyees in connection with official travel.

The other limtation of which ethics officials should be aware
is that enployees may not use the exclusion -- even outside the
area of official travel -- to accept for personal use benefits to
which the Governnent is entitled under Governnent contract or
otherwise as the result of Government expenditures. \Vile this
limtation is not expressly nentioned in connection with the
exclusion, it is necessarily inplicit there and is, indeed,
codified at section 2635.204(c)(3), which provides:

An enpl oyee nay not accept for personal use any benefit
to which the Governnent is entitled as the result of an
expendi ture of Governnent funds.

The Standards of Conduct illustrate application of this principle
as foll ows:

The adm nistrative officer for a district office of the
| mm gration and Naturalization Service has signed an I NS
order to purchase 50 boxes of photocopy paper from a
supplier whose literature advertises that it will give a
free briefcase to anyone who purchases 50 or nore boxes.
Because the paper was purchased with INS funds, the

® The note is included to caution enpl oyees not to rely on the
exclusion as a justification for wusing official travel-related
benefits for personal use. See Preanble to Standards of Conduct
final rule, 57 Fed. Reg. at 35014. Wthin the structure of the
rul es, personal use of, e.g., frequent flyer benefits would not be
a violation of the gift standards but, rather, the standard at
section 2635.704 prohibiting wunauthorized use of Governnent
property. See OGE Informal Advisory Letter 92 x 13, at pp. 47-48.
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adm nistrative officer cannot keep the briefcase which,
if clainmed and received, is Governnent property.

Exanple 3, follow ng section 2635.203(c)(3).

There is, to be sure, sone inherent tension between this
principle and t he contract - based excl usi on at section
2635. 203(b) (7). Section 2635.204(c)(3) suggests personal
acceptance is inproper if the benefit is one to which the
Governnent is entitled as a result of an expenditure of Governnent
funds; section 2635.203(b)(7), on the other hand, would seem to
all ow enployees to accept benefits offered as a result of the
Governnent's contractual relationship with an outside source. The
difference in outcones results fromthe fact that, in the one case,
there is an official determ nation that the Governnent is entitled
to the benefit and, in the other, there is an official
determ nation that the enpl oyee nmay accept the benefit.

Except in the area of official travel, where the GSA
regul ation controls, such determinations will have to be nade by
agenci es thensel ves, based on consideration of their own contracts
and other applicable |aw. Section 2635.203(b)(7) provides only
t hat where agencies construe their contracts as securing personal
benefits for their enployees, the gift rules will not prohibit
enpl oyees from accepting such benefits.’

Thus far we have discussed three of the exclusions fromthe
definition of "gift" that have particular relevance to discounts
questions. |If any one of these -- or any of the other excl usions
at section 2635.203(b) -- applies, then the discount is not
considered a gift and is not subject to the general prohibition on
acceptance of gifts from prohibited sources or given because of
official position.® If there is no applicable exclusion, however,
then the prohibition will apply in the absence of an applicable

"1f the Government is entitled to the benefits, then the
excl usion at section 2635.203(b)(7) wll not apply and neither wll
any of the di scounts exceptions at section 2635.204(c)(2)(i)-(iii).
See section 2635.204(c)(2) and (c)(3).

8 Moreover, if an exclusion applies, then the linmtations
i nposed by section 2635.202(c)(2)-(c)(3) do not apply, with the
result that there is no prohibition on soliciting such di scounts or
on accepting such discounts "on a basis so frequent that a
reasonabl e person woul d be |l ed to believe the enployee is using his
public office for private gain." Section 2635.202(c)(3); see
section 2635.202; 57 Fed. Reg. at 35013, 35016. Were the
St andards of Conduct permt acceptance of a discount only because
of an applicable exception, however, the limtations of section
2535.202(c)(2)-(c)(3) qualify the right of acceptance.
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exception. Accordingly, famliarity with the rel evant exceptions
is needed to determ ne whether enployees nmay accept offered
di scounts.

| S THERE AN APPLI CABLE EXCEPTI ON?

There are a nunber of exceptions that apply to discounts and
benefits questions just as they would to any other gift questions.
For exanple, an enployee m ght accept a free nouse pad offered by
a new conputer store under the $20 de minim s exception, section
2635. 204(a), even though the store does business with his agency.
VWhere an enployee's uncle has an appliance business and sells
appliances to famly nenbers at cost, certainly the enpl oyee nmay
accept a discount on a new refrigerator under the exception for
gifts based on a personal relationship, section 2635.204(b),
notw t hstandi ng the fact that his uncle's business is regul ated by
his agency. Simlarly, the exception for gifts based on outside
enpl oynment rel ationships, at section 2635.204(e)(1l), permts an
enpl oyee to make use of discounted theatre tickets that his wife's
of fice makes available to its enpl oyees, even though that office is
a prohibited source for the enpl oyee.

But in addition to these comonly used exceptions, thereis a
group of exceptions set forth under the caption "D scounts and
simlar benefits" at section 2635.204(c) which have particul ar
rel evance to discounts. Section 2635.204(c) conprises four
di stinct exceptions; the gift prohibition will not apply if the
requi rements of any one of the four are net.? FEthics officials
should be aware, however, that none of the four applies to a
di scount or benefit extended on an individual basis; rather, al
are intended to apply only where a di scount or benefit is extended
to a group or class of individuals. Each of the four exceptions is
di scussed bel ow.

1. Certain discounts offered by professional organizations
The first discounts exception allows enpl oyees to accept:
[r] educed nmenbership or other fees for participation in

organi zation activities offered to all Gover nnent
enployees or all uniformed mlitary personnel by

° However, to invoke any of the exceptions at sections

2635.204(c)(2)(i)-(iii1), it is necessary that the opportunity or
benefit not be one to which "the Governnent is entitled as the
result of an expenditure of Governnent funds." Section
2635. 204(c) (3) (enphasis added); see section 2635.204(c)(2)
(opportunities and benefits allowed under section 2635.204(c)(2)
exceptions include only those not precluded by section
2635.204(c)(3)).
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pr of essi onal organizations if the only restrictions on
menbership relate to professional qualifications.

Section 2635.204(c)(1). This exception addresses the two-tiered
pricing system that sone professional associations enploy. I t
would cover a discount on a training course offered by a
pr of essi onal associ ation of accountants or |awers to nenbers of
the association who work for the Governnent. It would also allow
Gover nment econom sts, for exanple, to accept a di scount on the fee
for attending a conference sponsored by a professional association
of econom sts where the discount is extended to all association
menbers who work in Federal, State, or |ocal governnent.

2. Certain discounts offered to a class in which nenbership is
unrel ated to Governnent enpl oynent

A second discounts exception provides that enployees nay
accept:

[ o] pportunities and benefits, including favorable rates
and commercial discounts not precluded by paragraph
(c)(3) of this section . . . [o]ffered to nenbers of a
group or class in which nenbership is unrelated to
Gover nnent enpl oynent.

Section 2635.204(c)(2)(i) (enphasis added). This exception would
cover and permt enpl oyee acceptance of di scounts nade avail able to
menbers of an environnmental organization, a wonen’ s organization,
an autonobil e energency service organi zation, or an organi zation
conprised of friends of the |ocal synphony because there is no
reason to believe that nmenbership in such organi zations is "rel ated
to Governnment enploynent."” Accordingly, even those Governnent
enpl oyees for whom the vendor is a prohibited source -- nearly
al ways the case for enployees at a few agencies -- may accept the
of fered discount. At the other end of the spectrum the exception
clearly would not cover discounts nade avail able to nenbers of the
Seni or Executive Service, or to Federal Marshals, or to Federal IRS
auditors, because nenbership in such groups depends entirely on
Federal enpl oynent. A great many of the discounts questions
addressed to ethics officials, however, fall in aless certain area
between these poles. Wthin this area, it seens clear that the
phrase "unrel ated t o Gover nnent enpl oynent” shoul d not be construed
so broadly that the exception would not allow enpl oyees to accept
for personal use those trivial or benign discounts that have only
an i nsignificant connection to Federal enploynent; nor should it be
construed so narrowly that it would allow enployees to accept
di scounts presenting substantial concerns about inpartiality or use
of public office for private gain.

Wth these concerns in mnd, OGE has adopted a three-part test
interpreting "unrelated to Governnent enploynent” in section
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2635.204(c)(2)(i) to nmean (1) it is not necessary to be a Federal
enpl oyee to be included in the group or class to which the di scount
is offered; (2) it does not appear that Federal enpl oyees are being
targeted; and (3) the enpl oyee seeking to accept the discount is
not in the group or class to which the discount or benefit is
of fered because of sone actual or perceived power, influence, or
status associated with his job or position within the Governnent.
The fact that the enpl oyee would not be in the group or class if he
were not a Federal enployee is not in itself disqualifying.

The first prong of this test focuses on the criteria for
inclusion in the group or class to which the discount is offered.
If the criteria are such that one has to be a Federal enployee to
be a nenber, then the exception wll not apply. For exanple, a
di scount offered to all Executive Schedul e enpl oyees or all United
States di plomats woul d not pass nuster under this prong.

The second prong precludes artful targeting of Federal
enpl oyees -- for exanple, the situation where a class is described
in a seemngly neutral way to include private sector as well as
public enpl oyees but where the class, in fact, consists nostly of
Federal enployees. A very narrowy drawn geographic limtation
m ght arouse a suspicion of targeting.

The third prong of the test focuses on the donor's perceived
notivation in offering the discount and asks whet her the enpl oyee
seeking to accept the discount is in the discount group because of
sonme power, influence, or status associated with his position.
Per haps the nost inportant part of the test, this prong i s designed
to mnimze use of the exception to accept discounts that raise
inpartiality concerns or that suggest certain uses of public office
for private gain. Because of this third prong, an enployee who
serves as the conputer procurenent official for his agency could
not use the exception to accept a discount on conputer equipnent
of fered by a conputer conpany to all conputer procurenent officials

in large organizations. Nei t her could Federal |aw enforcenent
officials accept certain discounts offered to all |aw enforcenent
officials -- for exanple, discounts on food offered by fast food

chai ns, guns of fered by weapons vendors, or bus fare offered by bus
conpanies. Simlarly, a Cabinet-level Federal official could not
use the exception to accept free or discounted opera tickets
offered to all heads of organizations with 1000 or nore enpl oyees.
In all these cases, even though it is not necessary to be a Federal
enpl oyee to take advantage of the offer and even though Federa
enpl oyees may not be targeted, the benefits seemto be offered by
t he donor because of sonme actual or perceived power, status, or
i nfl uence associated with the officials' jobs or positions.

Et hics officials should be aware, however, that this third

prong will not preclude acceptance of discounts related to an
enpl oyee' s nore general status as a Federal enpl oyee, as opposed to
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status, power, or influence associated with a position held within
or function perfornmed for the Federal Governnent. I n ot her words,
the fact that an enpl oyee would not be in the class to which the
discount is offered if he were not a Federal enployee is not in
itself disqualifying. For exanple, an enpl oyee could accept from
a new store that is a prohibited source a discount offered to
anyone working wthin the store's zip code or a di scount offered on
cl ot hi ng or other nerchandi se to anyone working at an organi zati on
with nore than 100 enployees.' ~VWiile in both cases Federal
enpl oyees are nenbers of the group to which the discount is
ext ended because of their status as Federal enployees generally,
the relationship to Federal enploynent is not a neani ngful one and
t he di scounts do not suggest a notivation on the part of the vendor
that woul d rai se ethics concerns.

OCE antici pates that, when anal yzed under the third prong of
the test, discounts extended to nenbers of associations wth
professional |icensing or other nenbership requirenents wll fare
far nore favorably than wll discounts extended to groups of
persons informally defined according to job function. For exanple,
an enpl oyee serving as a librarian at a | arge Federal agency could
not accept a discount on books offered by a publisher to al
| i brarians at organi zations with nore than 500 enpl oyees; he coul d,
however, accept the sanme discount if offered to all nenbers of a
particular |ibrarians' associ ation. The existence of an
i ndependent association nmay not elimnate concerns about
inpartiality and use of public office for private gain, but it does
assuage those concerns to sone degree. Where an association is
i nvol ved, the discount is nore likely to be based on a reduction in
mar keting or other costs, rather than a notivation on the part of
the vendor that raises ethics concerns. For exanple, a vendor nmay
agree to offer a reduced price to nenbers of a professional
association in exchange for the association's undertaking to
endorse the vendor's product and, in effect, market the product to
associ ation nenbers for the vendor. In addition, even in the
situation where a vendor has interests that could be affected by
how t he enpl oyee perforns his job, when a discount is extended to
menbers of a professional or other association, the association
tends to function as a buffer between the enpl oyee and t he vendor,
thereby mnimzing any sense of obligation to the vendor on the
part of the enployee. Finally, where a discount is offered based
on nenbership in an association, especially an association with a
professional |icensing requirenent, the relationship between that
menber shi p and Federal enploynent will often be especially tenuous.

9 \Where, however, the vendor nakes the di scount conditional on
the agency allowi ng the vendor to use agency tine or resources in
order to pronmote or facilitate the discount sales program an
agency m ght decide to effectively prohibit the programfor reasons
unrelated to the gift rules.
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Thus, where a vendor offers a discount to all nenbers of a
pr of essi onal associ ation of nurses -- or pharmacists, doctors, or
|l awyers -- it is likely that the enployee would be a I|icensed
menber even if he were not a Federal enployee.

3. Certain discounts rel ated to Gover nnent enpl oynent but broadly
avai |l abl e out si de Gover nnent
A third discounts exception allows enpl oyees to accept:

[ o] pportunities and benefits, including favorable rates
and commercial discounts not precluded by paragraph

(c)(3) of this section . . . [o]ffered to nenbers of an
organi zati on, such as an enpl oyees' associ ati on or agency
credit union, in which nenbership is related to

Governnment enploynent if the same offer is broadly
available to large segnents of the public through
organi zations of simlar size.

Section 2635.204(c)(2)(ii). Commopn sense suggests that the
exception is intended to cover, for exanple, a discount on
appl i ances offered to nenbers of the enpl oyees' association of the
Department of Defense which is also available to the enpl oyees'
associations at l|arge private sector corporations. See al so,
Exanple 1 follow ng section 2635.204(c). Simlarly, discounts on
mer chandi se and services offered to nenbers of a Federal enpl oyees

uni on woul d be perm ssi bl e under this exception, provided that they
are also broadly available to the public through private sector
uni ons or other organizations of conparable size. 1n such cases,
"the potential for abuse is mniml." 57 Fed. Reg. at 35017

Rat her, the vendor is sinply passing on to consunmers certain
mar keti ng or other cost savings achi eved through the association's
participation in the arrangenent.

The only OGE opi ni on construing section 2635.204(c)(2)(ii) to
date indicates that the exception was not intended to apply to
di scounts offered to enpl oyees serving at or wthin a conponent of
an agency. See OCE Advisory Letter 93 x 29, at p. 138 (discount
offered to enployees working at a new agency facility is not a
di scount offered to nenbers of an enpl oyee organi zation). Cearly
t he concept of "nenbershi p” in an "organi zati on" suggests sonet hi ng
ot her than an enployee's relationship with his enpl oyi ng agency.

4, Certain discounts not from prohibited sources that do not
favor those of higher rank or rate of pay and that do not
di scrimnate based on type of official responsibility
The | ast discounts exception allows enpl oyees to accept:
[ o] pportunities and benefits, including favorable rates

and commercial discounts not precluded by paragraph
(c)(3) of this section. . . [o]ffered by a person who i s

16 OCE - 99 x 1



not a prohibited source to any group or class that is not
defined in a manner that specifically discrimnates anong
Gover nnment enpl oyees on the basis of type of official
responsibility or on a basis that favors those of higher
rank or rate of pay.

Section 2635.204(c)(2)(iii).

As explained in the preanble to the proposed rule that first
suggested this exception, 56 Fed. Reg. 33778, 33782 (July 23,
1991), assuming its restrictions are satisfied, this exception w ||
"permt a discount offered by sonmeone other than a prohibited
source to all enployees of an agency or to all enployees of an
agency in a particular city or county.” It would, therefore, allow
enpl oyees of an agency for which the newdry cl eaner's openi ng down
the street is not a prohibited source to accept the store's offer
to all agency enployees of a 20-percent discount on their first
visit even though the benefit is offered because of official
position. Wile the discount may only be offered, for exanple, to
Federal Bureau of Investigation (FBlI) enpl oyees, so long as all FBI
enpl oyees are included, fromjanitors to investigators to the head
of the agency, the discount does not discrimnate "on the basis of
type of official responsibility.”

Two OGE opi nions, to date, have addressed this exception. The
first, OCGE Informal Advisory Letter 93 x 29, found the exception
i nappl i cabl e because the discount was extended by a prohibited
source. The second concerned a discount on certain high-end cars
t hat was extended only to persons whose official positions involved
travel abroad. OCE Informal Advisory Letter 94 x 19. Under these
circunstances, OGE found that the discount discrimnated on the
basis of official responsibility and, on this basis, concluded t hat
t he exception was inapplicable.

A third requirenment of the exception, that the discount not
di scrimnate anong Governnent enployees "on a basis that favors
those of higher rank or rate of pay,"” is illustrated by exanple 2
foll om ng section 2635.204(c):

An Assistant Secretary nmay not accept a |local country
club's offer of nmenbership to all nenbers of Departnent
Secretariats which includes a waiver of its $5,000
menbership initiation fee. Even though the country club
is not a prohibited source, the offer discrimnates in
favor of higher ranking officials.
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