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On May 31, 2002, the Ofice of Government Ethics (OCE)
publi shed an amendnent to 5 CF. R 8§ 2634.310. See 67 Federal
Regi ster 37965. Section 2634.310 inplenents the financial
di scl osure requirenents of the Ethics in Governnent Act of 1978
(the Act), as anended, wth respect to certaininterests of filers,
their spouses and their dependent children as beneficiaries of
trusts, estates and other financial arrangenents. The rule
anendnent adds a new note to section 2634.310(a). This note nakes
clear that financial disclosure reports do not have to disclose
certain interests of beneficiaries under revocable inter vivos
trusts, commonly known as “living trusts.”? The purpose of this
menorandumis to provide ethics officials with general gui dance on
the subject of revocable living trusts and to explain the context
in which the rule anmendnent applies.

! Specifically, the note provides:

Nothing in this section requires the reporting of the
hol di ngs or incone of a revocable inter vivos trust (al so
known as a “living trust”) with respect to which the
filer, his spouse or dependent child has only a remai nder
interest, whether or not vested, provided that the
grantor of the trust is neither the filer, the filer’s
spouse, nor the filer’'s dependent child. Furthernore,
nothing in this section requires the reporting of the
hol di ngs or inconme of a revocable inter vivos trust from
which the filer, his spouse or dependent child receives
any di scretionary distribution, providedthat the grantor
of the trust is neither the filer, the filer’s spouse,
nor the filer’s dependent child.

5 CF.R § 2634.310(a)(note).
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Living trusts as “w |l substitutes”

Revocable inter vivo trusts have beconme a popular estate
pl anni ng device in the | ast several decades. See, e.d., Langbein,
The Nonprobate Revolution and the Future of the Law of Succession,
97 Harv. L. Rev. 1108 (1984). It is frequently said that “the nost
popul ar reason given for using the living trust in one’'s estate

plan is the avoi dance of probate.” Patrick, Living Trusts: Snake
Ol or Better than Sliced Bread?, 27 Wn Mtchell L. Rev. 1083,
1092 (2000). 1In any event, it is very common for ethics officials

t hese days to encounter filers who are beneficiaries under sonmeone
el se’s living trust or who have establi shed such trusts thensel ves.

In the typical living trust, the grantor (or settlor) conveys
property in trust to a trustee (who is often the grantor) and
retains a life estate, with the remainder to go to specified
beneficiaries upon the termnation of the life estate. Wat nakes
aliving trust revocable is that the grantor expressly reserves the
power to revoke the trust entirely and to nmake | essor changes, such

as substitutions of beneficiaries or trustees. In this regard,
revocable living trusts have less in common with traditional
irrevocable trusts, in which the grantor no |longer retains

substantial control over the admnistration of the trust or the
di sposition of the property, than with wlls, which remin
“anmbul atory” until the death of the testator. See, e.q., Bullis v.
Downes, 612 N.W2d 435, 469 (Mch. App. 2000). G ven the control
retained by the grantor during his or her lifetime, a living trust
“actually functions as a wll since it is an anbul atory instrunent
that speaks at death to determne the settlor’s property.” 1Inre
Estate of Tisdale, 655 N Y.S. 2d 809, 811 (Surr. C. 1997).
Therefore, it is widely recognized that living trusts are “clearly
a wll substitute.” Georges v. Gdick, 856 F.2d 971, 974 n. 2
(7th Gr. 1988), cert. denied, 489 U S. 1097 (1989).

Financial disclosure requirenents for beneficial interests in
trusts and estates generally

Section 102(f)(1) of the Ethics in Governnent Act sets out the
financi al disclosure requirenents for beneficiaries of trusts and
ot her financial arrangenents:

each reporting individual shall report the information
required to be reported pursuant to subsections (a), (b),
and (c) of this section wth respect to the hol di ngs of
and the income from a trust or other financial
arrangement from which incone is received by, or wth
respect to which a beneficial interest in principal or
incone is held by, such individual, his spouse, or any
dependent child. 5 U S. C app. 102(f)(1).
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The | egi sl ative history indicates several rel ated purposes for this
provi si on. First, there was an intent to prevent filers from
avoi ding reporting requirenments “sinply by transferring interests”
to a trust or other entity that would still benefit the filer
financially. H R Rep. No. 642, Part 1, 95th Cong., 1st Sess.
40 (1977) (reporting on HR 6954). Second, there was concern that
situations could arise in which there is an actual or apparent
conflict of interest because “any i npact on the financial status of
the . . . trust also inpacts significantly upon the financial
status of the reporting individual.” 1d. Third, it appears that
the trust provision was included at least in part to deal with the
fact that Federal officials already had created a variety of
“blind” trusts, which did not follow any generally accepted
standards, in an attenpt to conply with conflict of interest
requi renents; Congress determ ned that any such pre-existing trusts
shoul d be subject to full disclosure if the trusts could not be
brought into conpliance with the new uniform standards for
qualified blind trusts under the Act. See S. Rep. No. 170,
95th Cong., 1st Sess. 123-24 (1977)(reporting on S. 555).

In 1980, OGE first published its “final regulations to state
in greater detail than the Act the information which nust be
contained in the financial disclosure report (SF 278).” 45 Federal
Regi ster 69776 (Cctober 21, 1980). Included in those regulations
was a provision stating in greater detail what kinds of interests
intrusts and estates needed to be reported under the Act. The OCE
regul ation specified that filers did not have to report information
about any nonvested interests in an estate. See 45 Federal
Regi ster 69784. Furthernore, the regulation stated that the need
to report any nonvested interests in certain trusts had to be
eval uated on a case-by-case basis in consultation with OGE. |1d.

In 1992, this regul ation was anended to provide even greater
detail with respect to those interests in trusts and estates that

were deened reportable under the Act. See 57 Federal Register
11800 (April 7, 1992). In particular, all nonvested benefici al
interests in either a trust or an estate were now excluded
al t oget her. See 5 CF R § 2634.310(a)(2). Mor eover, the

1992 anendnent added a definition of vested i nterests and expl ai ned
the distinction between vested and nonvested interests, based
largely on a distillation of comon |aw principles.?

2 The definition in section 2634.301(a)(2) reads:

A vested interest is a present right or title to
property, which carries with it an existing right of
alienation, even though the right to possession or
enj oynent nay be postponed to some uncertain tine in the

(continued...)
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In excluding nonvested interests, OGE recognized that
“beneficial interest in principal or inconme,” in section 102(f) (1)
of the Act, should not be read so broadly as to require the public
di scl osure of specul ative or uncertain interests. This is evident
in the text of the regulatory definition contained in
section 2635.310(a)(2): “the uncertainty of the right of enjoynent

differentiates a ‘vested’ and a ‘nonvested interest.” OCGE
al so has recogni zed that the reporting of nonvested i nterests would
not further the statutory purpose of disclosing interests that pose
a potential conflict of interest, because OGE has determ ned that
such interests generally are too uncertain to inplicate the
financial conflict of interest statute, 18 U S.C. 8 208. See
Public Financial D sclosure: A Reviewer’'s Reference 7-30 (1996).

On a closely related subject, OGE has provided additional
gui dance concerning the reporting of potential interests as a
beneficiary under a wll. O particular relevance, OCGE has
determ ned that section 102(f)(1) of the Act does not require
filers toreport the fact that they are naned as beneficiary in the
will of aliving person. [d. OGE has concluded that any potenti al
beneficial interest created by the will of a living person is not
vested, within the neani ng of section 2634.310(a)(2), a concl usion
which is supported by the common |law. See, e.d., Cunningham The
Hazards of Tinkering with the Commobn Law of Future Interests: The
California Experience, 48 Hast. L.J. 667, 677 (1997). Likew se,
OCGE has determ ned that an enpl oyee does not have a disqualifying
financial interest, under 18 U S.C. § 208(a), as a result of being

named a beneficiary inawll of a person still living. As OGE has
expl ai ned, “the enployee’s interest in the assets to be distributed
under the will is nmerely speculative since he may never inherit
them” 60 Federal Regi ster 47207, 47209 (Septenber 11,
1995) (preanbl e to proposed 5 C.F. R part 2640); see al so Reviewer’s
Reference at 7-30 (no financial interest because wll can be
changed). Indeed, it is sonetines said that an heir or beneficiary
of a living person has nerely an “expectancy” or a “bare hope of
succession,” rather than a real “interest” in any property that is

part of the estate. Krause v. Krause, 174 Conn. 361, 365 (1978);
see also In re Braman Estate, 435 Pa. 573, 575 n.3 (1969)

4(...continued)

future. This includes a future interest when one has a
right, defeasible or indefeasible, to the inmediate
possessi on or enjoynment of the property, upon the ceasing
of another’s interest. Accordingly, it is not the
uncertainty of the tinme of enjoynent in the future, but
the uncertainty of the right of enjoynent (title and
alienation), which differentiates a “vested” and a
“nonvested” interest.
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(expectancy is “chance” of obtaining property fromliving person,
and such chances are not thenselves rights in property).

Reporting requirenments for interests in revocable living trusts

Until now, OCGE s regul ations and other witten gui dance have
not specifically addressed +the reporting requirenents of
beneficiari es under revocable living trusts. However, the approach
taken in the new anendnent to section 2634.310 is consistent wth,
and follows from OGE s prior treatnent of nonvested interests in
trusts and estates, especially OGE' s prior treatnment of
beneficiaries under the will of a living testator.

As a technical matter, it may be open to debate whether a
remai nder interest in a revocable living trust best should be
viewed as vested or nonvested. On the one hand, there are early
cases concluding that a remainder interest in a revocable inter
vivos trust may be viewed as vested, provided that there is no
condition of survivorship or other condition precedent to taking
possession of the property upon the termnation of the prior
estate(s). See Randall v. Bank of Anmerica National Trust and
Savings Ass'n., 119 P.2d 754 (Cal. App. 1941)(vested even though
power of revocation or substitution m ght divest beneficiary at any
time); First Nat’'l Bank of Cincinnati v. Tenney, 138 N E 2d 15
(Chi o 1956) (vested remai nder subject to defeasance by exercise of
power of revocation).

On the other hand, there are nore recent cases concl uding
ei ther that such remai nders are nonvested or contingent, or that it
is irrelevant whether they are technically vested, given the
functi onal equival ence between revocable living trusts and wills.
See Bezzini v. Departnment of Social Services, 715 A 2d 791
(Conn. App. 1998) (beneficiary of revocable trust does not have
vested interest but nere expectancy); Ulman v. ddensnith
645 So. 2d 168 (Fla. App. 1994)(beneficiary’s interest 1is

contingent upon settlor not exercising power to revoke); In re
Estate of Button, 490 P.2d 731 (Wash. 1971) (regardl ess of whet her
vested or nonvested, renmainder in practical effect is |egacy). It

has been recogni zed anong sone conmentators and practitioners that
t here has been an “evolution of the revocable living trust froma

traditional trust, in which the beneficiary takes an imedi ate
equitable interest that confers genuine rights of recourse, to a
will-like devise, in which the interest conferred constitutes
little nore than an expectancy.” Smith, Note, Wiy Linmt a Good

Thing? A Proposal to Apply the California Antilapse Statute to
Revocable Living Trusts, 43 Hast. L.J. 1391, 1407 (1992).

OCGE has determ ned, for purposes of section 102(f)(1), that
any “interest” in the remai nder of a revocable living trust is just
as specul ative as the nere expectancy enjoyed by the beneficiary of
aliving testator. It is plainto OGE that revocable living trusts
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are will substitutes, and there is no conpelling reason to treat
beneficiaries of wills and revocable trusts differently under the
financial disclosure rules. See, e.qg., Upnman v. O arke, 359 M.
32, 47 (2000) (no real distinction between gifts through wills and
revocabl e trusts, as both create only expectancy). To the extent
that a remainder beneficiary under a revocable living trust may
have certain rights, see Continental Bank & Trust Co. v. Country
Club Mobile Estates, Ltd., 632 P.2d 869 (Utah 1981), those rights
woul d appear to be largely theoretical and of little practica
value during the life of the grantor. See Nonprobate Revol ution,
97 Harv. L. Rev. at 1126-28 (hard to envision enforcenent by
beneficiary since grantor can al ways revoke trust and enjoy entire
cor pus); Cont i nent al Bank & Trust, 632 P.2d at 873-74
(dissent)(violation of terns of revocabl e trust woul d not have been
chal | enged had grantor not died).

Furt her nore, OGE sees little connection Dbetween the
| egi sl ati ve purposes underlying section 102(f)(1), as described
above, and the dis&{osure of remainder interests in a revocable
living trust.? Suc expectanci es are not only specul ative but are
so dependent on the control of soneone else that there is little
potential for the abuses of subterfuge and self-dealing that
nmoti vat ed Congress. Moreover, the reporting of such expectancies
necessarily would disclose the interests and estate planning
deci sions of persons other than the filer and the filer’s own
spouse and dependent chil dren. The legislative history of the
Ethics in Governnment Act is replete with discussions of the
del i cat e bal ance between the public’s right to know and t he privacy
rights of individuals, particularly individuals who are not
t hensel ves Governnment enpl oyees, and OGE believes that inportant
privacy consi derations counsel against conpelling such discl osures
in the absence of a clear Congressional directive.*

8 Of course, as discussed nore fully below, the question would
be different if the filer, the filer’'s spouse or the filer’'s
dependent child were the grantor of the trust, in which case we
believe that the purposes and |anguage of the Act require
di scl osure.

* See, e.0., HR Rep. 800, 095th Cong., 1st Sess.

29 (1977)(Judiciary Comrittee report on HR 1)( “the conmttee
sought to accommopdate the public policy considerations underlying
requirenents for public disclosure of personal fi nanci al
information and the right of personal privacy which affects all
citizens”); 124 Cong. Rec. H10183 ( Sept enber 20, 1978) ( St at enent of
Rep. Mbor head) (expressing concern for “personal privacy of the
official’s spouse and children” and concern over possible
“constitutional gquestions”); id. at H10185 (st atenent of
(continued...)




Desi gnated Agency Ethics Oficials
Page 7

We note that our conclusion also is consistent with Federa

tax law, which |ikew se focuses on the fact that the grantor of a
revocabl e trust retains the real power to control and benefit from
the trust property. See generally MIler & Rainey, Dying with the
“Living” (or "Revocable”) Trust: Federal Tax Consequences of
Testanmentary Dispositions Conpared, 37 Vand. L. Rev. 811 (1984).
Under the Internal Revenue Code, the grantor of a revocable trust
remains the owner of the trust property. See 26 U S.C 8§ 676.
Moreover, the income of a revocable trust is taxable to the
grantor, whether or not the grantor actually receives a
distribution of trust incone. See 26 U S.C. 88 671-678.
Simlarly, for gift tax purposes, the transfer of property to a
revocabl e trust is not treated as a conpleted gift to the remai nder
beneficiaries. See 26 CF.R 8§ 25.2511-2(c).

Therefore, the new anendnent to section 2634.310(a) provides
a note indicating that nothing in that section requires the
reporting of the holdings or incone of a revocable living trust
with respect to which the reporting individual has only a remai nder
interest. Under the |l anguage of this note, it is not necessary to
det ermi ne whet her the remai nder technically is vested or nonvest ed.
See 5 CF.R 8 2634.310(a)(note).

Nevert hel ess, the note nmakes clear that filers are not excused
fromreporting the hol dings and i ncone of a revocable trust if the
filer (or the filer’'s spouse or dependent child) also is the
grantor of the trust. As should be clear from the discussion
above, the grantor of a revocable living trust retains such rights
of control and enjoynment with respect to the trust property that
OCGE nust view the grantor as the true owner of the property. OGE
believes this to be the case whether or not the grantor actually
receives any distribution fromthe trust and whether or not the
grantor actually serves as trustee. In this instance, what is true
for Federal taxation purposes is equally true for financial
di scl osure purposes under the Ethics in Government Act:

Al'l inconme and principal is available for distributionto
the grantor, and the trust can be term nated at any tine
during the life of the grantor. The grantor is treated
as the owner of the trust for incone and estate tax
pur poses. Thus the grantor is taxed on all inconme (both
i ncome and capital gains) earned by the trust whether or
not distributed. No shifting of income or assets away

%(...continued)
Rep. MCdory)(“spouse and dependent disclosure requirenents
dramatically point up the i nherent conflict that exists between the
public’s right to know and the individual’s right to privacy”).
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fromthe grantor is achieved with this type of revocabl e
trust.

Abbi n, | ncone  Taxation of Fi duci ari es and Beneficiari es

§ 106 (2000).

The note also provides that nothing in section 2634.310
requires the reporting of holdings or incone of a revocable |iving
t rust from which the reporting i ndividual receives any
di scretionary distribution, provided again that the beneficiary is
not also the grantor. It is true that section 102(f)(1) requires
the disclosure of trusts “from which incone is received” by the
reporting individual, and that section 109(7) of the Act defines
“incone” as including “incone from an interest in an estate or

trust.” However, OGE does not viewdiscretionary distributions of
trust incone or principal froma revocable living trust as incone
within the meaning of these provisions. In OGE's view, a

di scretionary distributionis no different froma gift, because the
distribution is made at the pleasure of the grantor. For purposes
of financial disclosure, OCE sees no neaningful distinction
bet ween, for exanple, a gift of noney froma filer’'s parent and a
di scretionary distribution of noney from the parent’s revocable
living trust.®> The Ethics in Governnent Act clearly treats gifts
separately frominconme or property interests, and gifts are subject
to different reporting requirenents (and exclusions) than those
found in section 102(f). Conpare 5 U.S.C. app. 8 102(a)(2)(gifts);
with 88 102(f) (1) (i ncone and princi pal of trust);
102(a) (1) (i nconme); 102(a)(3)(property interests).

The new note is |imted, however, to “discretionary”
distributions. |In many cases, of course, the trust instrunent wll
not even nention present distributions tothe filer or, if it does,
the terns of the instrunent will make cl ear that such distributions
are di scretionary. Nevertheless, disclosure still isrequiredwth
respect to a revocable trust if the trust instrunment expressly
directs the trustee to nmake present, mandatory distributions of
trust inconme or principal to the filer (or the filer’s spouse or
dependent child). In such situations, even though the grantor
retains the power to revoke the trust or change beneficiaries, the
fact remains that the trust instrunent gives the filer present
enj oynent—not nerely a future interest—and this present enjoynent
cannot be interrupted except by an affirmative act of the grantor
to alter the trust.

> This viewis consistent with the treatnent of distributions
fromrevocabl e trusts under Federal tax |law. “the recei pt of incone
or of other enjoynent of the transferred property by the transferee
or by the beneficiary . . . constitutes agift . . . .” 26 CF.R
§ 25.2511-2(f).
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OCGE enphasi zes that nothing in the rul e amendnent changes the
reporting requirenents with respect toirrevocable trusts. Inthis
connection, it should be noted that revocable living trusts

t hensel ves may becone irrevocabl e upon the occurrence of certain
events, such as the death of the grantor or other circunstances
specified in the trust instrunent or state |aw See, e.q.,
Beauchanp, "It's My Money ‘Til | Die": Wien Trustees Must Notify
Heirs and Beneficiaries Concerning a Trust That Has Becone
Irrevocable, 32 McCGeorge L. Rev. 670 (2001).

O her ethics considerations

Al t hough the new anendnment to section 2634.310 focuses on
financi al disclosure issues, we note that we would apply a sim|lar
anal ysis to conflict of interest questions arising under 18 U S. C
8§ 208. Specifically, we see no reason why the renai nder interests
of a non-grantor beneficiary in a revocable living trust shoul d be
treated any differently than the nere expectancy of a beneficiary
under the will of aliving testator. |In both cases, any potenti al
interest is too speculative to constitute a disqualifying financial
i nterest under section 208. The sane would be true if the non-
grantor’s only interest were an expectancy of receiving
di scretionary distributions fromsuch a trust; as expl ai ned above,
such distributions really are gifts, and the bare hope of receiving
a gift is sinply too speculative to be deemed a disqualifying
financial interest under section 208. O course, if there are any
concerns about the appearance of a lack of inpartiality under such
ci rcunst ances, such concerns nay be resol ved under the nmechani sm
provided in the Standards of Ethical Conduct for Executive Branch
Enmpl oyees. See 5 C F.R 8§ 2635.502(a)(2).

Furthernore, discretionary distributions from a revocable
living trust could inplicate the gift rules, inasnuch as we are
generally treating such distributions as gifts. See 5 CFR
part 2635, subpart B. This woul d be the case if the trust grantor
were a “prohibited source” or the distribution were made because of
the enployee’s official position. Typi cally, however, we would
expect that such distributions would be “notivated by a famly
rel ati onship or personal friendship rather than the position of the
enpl oyee,” within the neani ng of the rel evant exception to the gift
prohibitions. 5 C.F.R 8§ 2635.204(b).



