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02 x 8

Letter to a Forner Federal Enpl oyee
dated Cctober 16, 2002

Thi s letter responds to your correspondence dated
Septenber 23, 2002, inquiring whether you are prohibited from
maki ng representati ons and communi cations designed to influence
menbers of [a] Departnent during your post-enploynent one-year
“cooling-off” period under 18 U S.C 8§ 207(c). Based on the
i nformati on you provided, we concur with the Departnment that you
remain subject to the post-enploynent restrictions of 18 U S C
8§ 207(c) for the one-year period fromthe date of term nation of
your senior position at the Departnent.

Your letter states that you were enployed by the Depart nent
until your May 3, 2002 retirement, when your rank was “Executive

Level 6.7 In early May 2001, you were on hone |eave after an
assignment [abroad]. From May 8, 2001 to May 3, 2002, you were on
detail to [an agency]. |In your letter, you query whether, in light

of your hone | eave and detail during the relevant tinme period, the
post - enpl oynent restrictions of 18 U.S.C. 8 207(c) apply to your
contacts with the Departnent, as well as to your contacts with the

[ agency] .

Section 207(c) is a one-year post-enploynent restriction that
prohibits a forner “senior enployee” from comrunicating to or
appearing before his forner departnent or agency, on behalf of
anot her person or entity, with the intent to influence officia
action. The restriction lasts for one year from the date the
individual termnates the senior position. Seni or enpl oyees
i nclude those “enployed in a position . . . for which the basic
rate of pay . . . is equal to or greater than the rate of basic pay
payabl e for level 5 of the Senior Executive Service . . . .” See
18 U.S.C. 8§ 207(c)(2)(A)(ii). Based on your |letter and di scussions
with the Department, we are assum ng your rank was equivalent to
ES-6 in the civil service. The rate of basic pay for ES-6
(currently $130,000) per annumis equal to the rate of basic pay
for level 5 of the Senior Executive Service (currently $130, 000).
Accordingly, you would be considered a “senior enployee” for
pur poses of the post-enploynent statute.

Section 207(c) “prohibits comunications to or appearances
bef ore enpl oyees of any departnment or agency in which [the senior
enpl oyee] fornerly served in any capacity during the one-year
period prior to his termnation from senior service.” OoGE



Menmor andumt o Desi gnat ed Agency Ethics Oficials, General Counsels,
and I nspectors General, DO 00-006 (Feb. 17, 2000) (enphasis added).
The provision does not require that the high-Ilevel enployee have
been involved in any way in the matter that is the subject of the
conmmuni cati on or appearance. Thus, the fact that you were not
actively involved in any matters on behalf of the Departnent
during the year preceding May 3, 2002, is not relevant to the
conclusion that, for purposes of section 207, you were an enpl oyee
of the Departnment while on hone | eave and during your detail to the

[ agency] .

The anal ysis that you were still an enpl oyee of the Depart nent
during the period of time you were on hone | eave (April 7 to May 7,
2001) is supported by looking to a published OGE | nformal Opinion
in which this Ofice addressed the questi on of whether an enpl oyee
on termnal leave from a supervisory position has *“official
responsi bility” for particular matters involving specific parties
t hat becone pending in the enployee’s forner office solely during
the enpl oyee’s term nal |eave. See OGE |Informal Advisory Opinion
98 x 20 (Dec. 8, 1998). In that opinion, we concluded that the
official’s termnal |eave status did not termnate his official
responsibility for matters within his agency’s office because “such

an i ndividual remains a Governnent enployee.” I1d. Evenif, as you
claim in your letter, you did not perform any work for the
Departnent while on honme |eave, you would still be considered a

Department enployee during that time for purposes of the post-
enpl oynent statute. G ven that you were on hone | eave for part of
the relevant one-year period, you would be covered under section
207(c) regardless of whether you were assigned on detail to the

[ agency] .

Based on the information provided, we also believe that you
remai ned a Departnent enployee while you were a detailee at the
[ agency]. For purposes of section 207, a person who is a detailee
from one departnent or agency to another is considered to be an
enployee of both entities. The statute specifically provides that

a person who is detailed from one departnent, agency, or
other entity to another department, agency, or other entity shall,
during the period such person is detailed, be deened to be an
officer or enployee of both departnents, agencies, or such
entities.” 18 U S.C. 8 207(g) (enphasis added). Therefore, from
May 8, 2001 to May 3, 2002, the dates of your detail, you would be
considered for section 207 purposes to have been an enpl oyee not
only of the [agency], but also of the Departnment. This is true
regardl ess of whether or not you performed work on behalf of the
Depart nent .



We hope that this information is helpful to you. |If you have
addi tional questions, please do not hesitate to contact us.
Alternatively, if you have questions about additional post-
enpl oyment restrictions or the specific application of these
restrictions to particular facts, we suggest that you consult with
the appropriate agency’ s ethics official.

Si ncerely,

Marilyn L. dynn
General Counse



